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Minnesota Department of Health Minnesota Department of Human Rights 
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St. Paul, MN 55164-0975 St. Paul, MN 55104-1753 
   
 

Re:  Protection of People with Disabilities and Health Care Access During the 
COVID-19 Emergency 

 
Dear Commissioner Malcolm and Commissioner Lucero: 
 
The State of Minnesota’s executive and legislative branches have taken many important steps 
to address the complicated and growing coronavirus (COVID-19) pandemic. These steps have 
served to flatten the curve of the epidemic even as the variables continue to change. We 
applaud Minnesota’s unique, well-reasoned and data-based approach. However, we also must 
recognize that, even with these steps, the current public health emergency threatens the 
resource capacity of health care facilities and systems around the country and here in 
Minnesota. This situation has triggered fears and media stories about the rationing of health 
care for different populations. For example, recent reports have suggested that Minnesota’s 
rationing policies and practices might directly or indirectly impact people with disabilities in 
possibly discriminatory and life-threatening ways.1  

 
1 Joseph Shapiro, People with Disabilities Say Rationing Care Policies Violate Civil Rights, MINNESOTA 
PUBLIC RADIO NEWS (Mar. 23, 2020) available at https://www.mprnews.org/story/2020/03/23/npr-
people-with-disabilities-say-rationing-care-policies-violate-civil-rights; Center for Public Representation, 
et al., Evaluation Framework for Crisis Standard of Care Plans at 8 n. ix (Apr. 9, 2020) available at 
https://www.centerforpublicrep.org/wp-content/uploads/2020/04/Evaluation-framework-for-crisis-
standards-of-care-plans-4.9.20-final.pdf [hereinafter CPR Evaluation Framework].  
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The Minnesota Disability Law Center2 writes to share our analysis of and express our concerns 
about Minnesota’s existing guidelines for allocating scarce resources during this pandemic. In 
this letter, we also make specific recommendations to ensure that Minnesota’s policies are not 
intended to perpetuate, and will not permit, disparate treatment of persons with disabilities 
because of their disabilities in the access to life-saving health care. 
 
In the past ten days, we have had the opportunity to forward a summary of our concerns to 
staff members of the Department of Health and the Department of Human Rights, and to have 
some follow-up discussions. We are grateful for the Departments’ work on this issue and are 
optimistic that the state does not intend to promulgate guidelines that implicitly or explicitly 
promote discrimination in medical care. However, because Minnesota’s current policies do not 
directly state and enforce each of the principles listed below, we believe it is important to send 
our more detailed analysis and to request clarification and changes on certain important points.  
 
Minnesota has created various, comprehensive guides to assist health care providers with crisis 
planning and resource allocation, but we have identified critical ambiguities and gaps within 
these policies. Without further and prompt guidance from state authorities, we are concerned 
that during a statewide crisis, decisions will be made based on criteria that do not clearly 
prohibit discrimination based on disability. Therefore, we urge that State guidelines:   
  

1. Include disability and chronic health conditions in the list of impermissible bases for 
rationing health care in all guidance issued by the State of Minnesota;  
 

2. Define the terms “benefit” (in the context of “benefiting from a resource”) and 
“likelihood of good or acceptable response to a resource” to mean: Based on an 
individualized evaluation, the person is likely to have at least an adequate response to 
the intervention;  

 
3. Remove “better prognosis” from 2019 Patient Care Strategies guidance as a ground 

for reallocating a resource;  
 

4. Clarify the 2020 Minnesota Crisis Standards guidance, which states “life expectancy” 
judgments are impermissible while also allowing judgments based on “risk of 
mortality and serious morbidity”; 
 

 

 
2 The Minnesota Disability Law Center is a statewide division of Mid-Minnesota Legal Aid and has served 
since 1977 as the federally funded and state-designated protection and advocacy (P&A) system for 
Minnesotans with disabilities. See Protection and Advocacy for Individuals with Mental Illness Act (PAIMI 
Act), 42 U.S.C. § 10801, et. seq., the Developmental Disabilities Assistance and Bill of Rights Act (DD Act), 
42 U.S.C. § 15041, et. seq., the Protection and Advocacy of Individual Rights Program of the 
Rehabilitation Act of 1973 (PAIR Act), 29 U.S.C. § 794e, and the Traumatic Brain Injury Act of 1996 (TBI 
Act) (P.L. 104-66), reauthorized as part of the Children’s Health Act of 2000 (P.L. 106-310). 
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5. Instruct facilities that, when available, vaccines shall be distributed in accordance with 
all other patient care strategies for scarce resource situations and explicitly state that 
vaccine allocation shall not be restricted based on impermissible grounds such as 
disability or chronic health condition;  
 

6. Revise the 2019 Patient Care Strategies guidance on the reallocation of mechanical 
ventilation to state that: (a) “benefit” exists when the person is likely to have at least 
an adequate response to the intervention; (b) all prognostications of future health 
status are limited to determining whether the person is “imminently and irreversibly 
dying”; (c) the existence of a disability itself does not indicate a patient is not 
otherwise “healthy”; and (d) reasonable modifications must be made to allow a 
person with a disability additional time to benefit from a ventilator where necessary;  
 

7. Instruct facilities to adopt policies that permit, but do not require, patients to use 
their personal medical equipment during their hospitalization and expressly state that 
facilities may not reallocate personal medical equipment without appropriate 
consent; 
 

8. Revise the medication administration guidelines in the 2019 Patient Care Strategies 
guidance to explicitly state that the decision to reduce or restrict access to 
medications must be based on objective, individualized need determinations and 
explicitly state that vaccine allocation shall not be based on impermissible grounds, 
such as disability or chronic health condition; and 

 
9. Revise the 2019 Patient Care Strategies guidance on reallocating oxygen to make clear 

that the decision to reduce or restrict oxygen must be based on objective, 
individualized need determinations and shall not be distributed based on 
impermissible grounds, such as disability or chronic health condition.  

 
We address each of these points in more detail below after we review legal protections and 
Minnesota’s pandemic planning efforts. 
 
Disability rights laws protect people with disabilities against discrimination in medical care 
 
During this public health emergency, the protections of the Americans with Disabilities Act, 
Section 504 of the Rehabilitation Act, and the Affordable Care Act continue to protect people 
with disabilities.3 Despite these ongoing protections, national and state advocacy organizations 

 
3 U.S. Department of Health and Human Services, Bulletin: Civil Rights, HIPAA, and the Coronavirus 
Disease 2029 (COVID-19) (Mar. 28, 2020) available at  https://www.hhs.gov/sites/default/files/ocr-
bulletin-3-28-20.pdf [hereinafter HHS Civil Rights Bulletin]; Disability Rights Education & Defense Fund 
(DREDF), Preventing Discrimination in the Treatment of COVID-19 Patients: The Illegality of Medical 
Rationing on the Basis of Disability (Mar. 25, 2020) available at https://dredf.org/the-illegality-of-
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have identified emergency resource allocation policies that discriminate against people with 
disabilities.4  
 
On March 28, 2020, in response to this growing concern regarding health care rationing and the 
rights of people with disabilities, the U.S. Department of Health and Human Services (HHS) 
issued guidance to health care providers that affirms that health care “must be guided by the 
fundamental principles of fairness, equality, and compassion.”5 As HHS emphasized, particularly 
during times of crisis, as now, “[p]ersons with disabilities should not be denied medical care on 
the basis of stereotypes, assessments of quality of life, or judgments about a person’s relative 
‘worth’ based on the presence or absence of disabilities.”6 Assessments regarding treatment 
“should be based on individualized assessment of the patient based on the best available 
objective medical evidence.”7 
 
The values affirmed by HHS in its March 2020 align with long-established legal precedents 
protecting people with disabilities from health care discrimination. Categorical denials of health 
care access due to a disability, including chronic health conditions, violate disability 
nondiscrimination law.8 Further, a facially neutral health care policy that has a disparate impact 
on people with disabilities violates disability nondiscrimination laws when people with 
disabilities are denied “meaningful access” to benefits.9 Finally, “quality of life” criteria such as 
probability of death, cost of avoiding death, and probability of recovery violate the ADA 
because these criteria rely on “stereotypical assumptions” about people with disabilities.10 
 
Based on the HHS guidance, the Center for Public Representation (CPR) has created specific 
principles for the delivery of care.11 Our review of Minnesota’s guidelines, and our 

 
medical-rationing-on-the-basis-of-disability/ [hereinafter DREDF Covid-19 Bulletin]; Sam R. Bagenstos, 
May Hospitals Withhold Ventilators from COIVD-19 Patients with Pre-Existing Disabilities, YALE LAW 
JOURNAL (forthcoming) available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3559926 
[hereinafter May Hospitals Withhold Ventilators]. 
4 Complaints filed with the Office of Civil Rights against the States of Washington, Alabama, Kansas, and 
Tennessee regarding health care rationing can be found online at 
https://www.centerforpublicrep.org/covid-19-medical-rationing/. On April 8, 2020, HHS reached a 
resolution with Alabama regarding its discriminatory ventilator policy which can be found online at 
https://www.hhs.gov/about/news/2020/04/08/ocr-reaches-early-case-resolution-alabama-after-it-
removes-discriminatory-ventilator-triaging.html.  
5 HHS Civil Rights Bulletin. 
6 Id.  
7 Id.  
8 DREDF Covid-19 Bulletin at 4 – 5 (citing Wagner v. Fair Acres Geriatric Ctr., 49 F.3d 1002, 1005–09 (3d 
Cir. 1995). 
9 DREDF Covid-19 Bulletin at 5 – 7 (citing Alexander v. Choate, 469 U.S. 287, 301–03 (1985). 
10 DREDF Covid-19 Bulletin at 7.  
11 Center for Public Representation et al., Guidance to States and Health Care Providers on Avoiding 
Disability-Based Discrimination in Accessing COVID 19 Treatment (Apr. 3, 2020) available at 
https://www.centerforpublicrep.org/wp-content/uploads/2020/04/Guidance-to-States-
Hospitals_FINAL.pdf [hereinafter Guidance to States and Health Care Providers]. 
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recommendations in this letter, are informed by these recent documents from HHS and CPR, 
and we urge Minnesota to immediately adopt the following mandatory state-wide guiding 
principles to help facilities plan for and address shortages:  
 

• People with disabilities must have an equal opportunity to receive life-saving treatment.  
• Federal disability rights laws continue to protect people with disabilities against 

discrimination in medical care. These laws continue to apply to health care providers 
experiencing shortages in medical equipment, medications, and staffing during the 
COVID-19 emergency.  

• To avoid discrimination, medical providers must perform a thorough individualized 
review of each patient. Medical providers must not assume that any specific diagnosis is 
determinative of prognosis or near-term survival without an analysis of current and best 
available objective medical evidence and the individual’s ability to respond to 
treatment.  

• Assessments of medical treatment must not use quality of life assessments in a triage 
situation, as these assessments often rely on negative and incorrect stereotypes and 
assumptions about the quality of life of individuals with disabilities.  

• Medical providers must not reallocate the personal medical equipment of people with 
disabilities such as ventilators, CPAP, or BIPAP machines. Individuals who own such 
personal equipment for use in their daily lives must be allowed to use this equipment in 
a hospital or other medical setting — especially if the facility cannot provide them with 
equivalent life-sustaining equipment.  

 
Minnesota’s pandemic planning and current guidelines 
 
In 2007, the Minnesota Department of Health (MDH) contracted with ethicists from the 
Minnesota Center for Health Care Ethics and the University of Minnesota Center for Bioethics 
to develop and lead the “Minnesota Pandemic Ethics Project”, the stated purpose of which was 
to propose ethical frameworks and procedures for rationing scarce health resources in a severe 
pandemic.12 One of the project’s primary documents, For the Good of Us All: Ethically Rationing 
Health Resources in Minnesota in a Severe Influenza Pandemic, explains that, in preparing for 
and addressing a pandemic: 
 

Stockpiling alone will be insufficient, because not all resources can be stockpiled (like 
vaccines for a novel virus) and because investing in more equipment, like mechanical 
ventilators, may not be enough to ensure an adequate supply. Even if there could be 
enough mechanical ventilators for everyone who could benefit from one, there would 
likely be shortages of health care professionals with the expertise to run them. 
Rationing will be necessary. Pandemic plans that do not clearly articulate the ethical 

 
12 More information on the Minnesota Pandemic Ethics Project can be found online at 
https://www.health.state.mn.us/communities/ep/surge/crisis/panethics.html.   
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values that underlie their recommendations for distributing scarce resources risk 
generating noncompliance and mistrust.13 

 
In an attempt to develop a fair and equitable process for allocating scarce resources during a 
pandemic, the ethical frameworks Minnesota designed at that time not only rejected a first-
come, first-served approach in favor of randomization, but they also identified specific 
prioritization factors that may be ethically considered to prioritize access to care.14 The 
guidelines suggest prioritizing key workers and volunteers, while adding that “those groups of 
the general public who are at the greatest risk of mortality are also prioritized for resources, so 
long as they are likely to respond well to the particular resource.”15 The guidelines also 
explicitly direct that rationing not be based on the following factors: 
 

• Race, gender, religion or citizenship; 
• First-come, first-served; 
• Predictions that some people’s lives can be extended more than others (except for 

people who are imminently and irreversibly dying); 
• Judgments that some people have greater quality of life than others; or 
• Judgments that some people have greater social value than others.16 

 
The 2010 guidelines do not specifically include disability in this list of factors that may not 
ethically be used in rationing decisions.17 Further, the guidelines also do not specifically 
preclude decisions based on age.18  
 
In April 2019, MDH published Patient Care Strategies for Scarce Resource Situations, a 50-page 
guide that includes clinical strategies and triage “cards” for managing patient access to care in 
scarce resource scenarios.19 We understand MDH published this guidance to help health care 
facilities and systems better plan for and address critical care needs and resource allocations in 
times of severe crisis.20 Patient Care Strategies acknowledges that it may be updated or 
changed during an incident by the Science Advisory Team and MDH.21 
 

 
13 Dorothy E. Vawter, et al., For the Good of Us All: Ethically Rationing Health Resources in Minnesota in 
a Severe Influenza Pandemic at 1 (2010) available at 
https://www.health.state.mn.us/communities/ep/surge/crisis/ethics.pdf [hereinafter 2010 For the Good 
of Us All].  
14 Id. at iii, 19.    
15 Id. at iv.  
16 Id. at iii.  
17 Id. 
18 Id. at iv–v, 20, 60-63. 
19 Minnesota Department of Health, Patient Care Strategies for Scarce Resource Situations (April 2019) 
(hereinafter 2019 Patient Care Strategies) available at 
https://www.health.state.mn.us/communities/ep/surge/crisis/standards.pdf. 
20 2019 Patient Care Strategies at ii.  
21 Id. 
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In January 2020, MDH published Minnesota Crisis Standards of Care Framework: Ethical 
Guidance along with a Crisis Standards of Care Ethical Checklist for health care organizations to 
use when creating crisis standards of care. This guide incorporates the ethical frameworks 
discussed above.22 The Minnesota Crisis Standards clarifies that age in and of itself should not 
be used as a criterion for rationing care.23 This 2020 guide adds that ability to pay is not an 
ethical rationing criterion.24 Of particular import for persons with disabilities, these recent 
standards also prohibit rationing based on “[p]redictions about baseline life expectancies (i.e. 
life expectancy if the patient were not facing the pervasive or catastrophic public health event 
related health crisis), unless the patient is imminently and irreversibly dying, because rationing 
based on such baseline predictions would exacerbate health disparities.”25 These are significant 
additions to Minnesota’s ethical frameworks, but still do not use language that explicitly 
precludes disability as a ground upon which rationing may be ethically allowed.26 
 
MDLC requests updated guidance to protect the rights of people with disabilities 
 
Minnesota has made significant progress in having a strong and comprehensive planning 
framework that addresses health care disparities and emphasizes the need for objective, ethical 
planning and decision-making. However, an updated statement from MDH with support of 
state leadership is urgently needed to protect the rights of people with disabilities during this 
health emergency and assuage concerns that access to life saving treatment might be rationed 
on impermissible grounds. Health care providers and facilities will look to MDH guidance and 
state leadership during this time of crisis and need clear, consistent and lawful standards to 
govern their care planning and decisions.  
 
Overall, despite MDH’s overarching emphasis on the need to ensure that access to care and 
resource allocation decisions be done ethically, we are deeply concerned about specific aspects 
of and ambiguities in and among the 2010, 2019, and 2020 guidelines. We seek an updated 
statement from state leadership that health care facilities will not be encouraged or allowed to 
use preexisting health conditions and disabilities as disqualifying factors for accessing critical 
care such as vaccines and ventilators, particularly in cases where those conditions in no way 
impair the expected efficacy of the particular health care intervention. Consistent with our 
requests that follow, we also ask that MDH publish revised guidelines that emphasize that 
people with disabilities must not be denied care or receive lesser care because of their 
disabilities.27 We make the following nine specific recommendations and requests. 
 

 
22 Minnesota Department of Health, Minnesota Crisis Standards of Care Framework: Ethical Guidance at 
5–6 (Jan. 10, 2020) available at 
https://www.health.state.mn.us/communities/ep/surge/crisis/framework.pdf [hereinafter 2020 
Minnesota Crisis Standards]. 
23 Id. at 23.  
24 Id.  
25 Id. at 23. 
26 Id. at 23.  
27 Center for Public Representation et al., Guidance to States and Health Care Providers at 1.   
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1. Include disability and chronic health conditions in the list of impermissible bases for 
rationing health care in all guidance issued by the State of Minnesota. 

 
MDH’s ethical frameworks and crisis standards explicitly prohibit rationing based on race, 
gender, religion, and citizenship, as well as on judgments about a person’s “quality of life” or 
“social value.” We strongly support these instructions. However, as noted, this list does not 
explicitly prohibit discrimination based on disability. We believe it should. 
 

MDLC request: MDH should modify its list of prohibited rationing criteria to clearly state 
the following: Do not ration care based on any disability or other chronic health 
condition. 
  

2. Clarify what is meant by the term “benefit” from a resource. 
 
The For the Good of Us All guidance instructs: “Generally, de-prioritize people who are unlikely 
to benefit from the resource.”28 The 2020 guidance, Minnesota Crisis Standards, continues to 
use the language of a “benefit” assessment to determine who will be deprioritized for 
treatment.29 Further, the 2020 guidance allows rationing based on “likelihood of good or 
acceptable response to resource” which may be an alternate framing of “benefit.”30 
Throughout MDH’s materials, the concept of “benefit” is used without a clear statement of how 
it is to be determined.   
 
For the ethical values outlined in For the Good of Us All and Minnesota Crisis Standards to be 
meaningful and controlling, MDH should clarify what is meant by “benefit.” As used in this 
context, “benefit” should refer to an individualized evaluation, based on available information 
and medical assessment, of the expected effectiveness of the specific treatment being sought. 
Determining a “benefit” is not a comparative determination of whether helping the person now 
is advisable given the person’s longer-term prognosis or life expectancy or quality of life.31 
Further, reasonable accommodations must be made where needed to allow a person with a 
disability to benefit from a treatment, such as ventilator use, where additional time is necessary 
for recovery.32 
 

MDLC request: Define the terms “benefit” in the context of “benefiting from a 
resource” and “likelihood of good or acceptable response to a resource” to mean: Based 
on an individualized evaluation, the person is likely to have at least an adequate 
response to the intervention. 

 

 
28 2010 For the Good of Us All at 17.  
29 2020 Minnesota Crisis Standards at 22.  
30 Id. at 23.  
31 DREDF Covid-19 Bulletin at 7; CPR Evaluation Framework at 3. 
32 Guidance to States and Health Care Providers at 4.  
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3. Remove “better prognosis” as a ground for reallocating a resource from the 2019 
guidance document. 

 
The 2019 Patient Care Strategies provide strategies to re-allocate scarce resources in a time of 
emergency. This indicates that resources should “restrict or prioritize use of resources to those 
patients with a better prognosis or greater need.”33 The use of “better prognosis” appears to be 
inconsistent with the 2020 Minnesota Crisis Standards. This 2020 document provides that 
“predictions about baseline life expectancy” should not be considered unless the patient is 
“imminently and irreversibly dying.”  

 
Resource allocation guidelines must clearly avoid assessments of a “better prognosis” when re-
allocating scarce resources. A system that re-allocates based on outcomes will likely improperly 
deprioritize care for individuals with certain pre-existing conditions, including people with 
disabilities.34 Further, reasonable modifications should be made to allow persons with 
disabilities to have an equal opportunity to and experience good outcomes.35 This may require 
access to therapeutic equipment for a longer period of time to provide equal opportunity to 
achieve good outcomes. 
 

MDLC Request: Remove “better prognosis” as a ground for reallocating a resource from 
the 2019 guidance document.  

 
4. Clarify the 2020 guidance document that states “life expectancy” judgments are 

impermissible while allowing judgments based on “risk of mortality and serious 
morbidity.” 

 
The 2020 Crisis Standards of Care guidance updates the bases upon which rationing decisions 
may and may not be ethically made. Included in the list of impermissible rationing factors is the 
following: 
 

• Predictions about baseline life expectancy (i.e. life expectancy if the patient were 
not facing the pervasive or catastrophic public health event related health crisis), unless 
the patient is imminently and irreversibly dying, because rationing based on such 
baseline predictions would exacerbate health disparities[.] 

 
This guidance is helpful and alleviates some concerns that rationing decisions could unfairly and 
disproportionately impact persons with disabilities. 
 
However, in the next paragraph, the guidance expressly permits rationing based on a 
determination regarding a person’s “risk of mortality and serious morbidity.” It is not clear 
whether this factor is intended to be limited to a determination of whether the current 

 
33 2019 Patient Care Strategies at ii.  
34 DREDF Covid-19 Bulletin at 4-6.  
35 Guidance to States and Health Care Providers at 4.  
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intervention sought would itself increase the risk of mortality or serious morbidity, or, more 
broadly, whether an individual’s underlying condition poses such a risk. If MDH intends only the 
former, and the inquiry permits rationing only if the risk is high enough to meet the 
“imminently and irreversibly dying” standard noted above, then this factor would be an 
appropriate way to help determine the expected benefit of an intervention. Conversely, if MDH 
intends to permit consideration of longer-term risks of mortality and serious morbidity through 
this factor, then the guidance is internally inconsistent and improper, “because rationing based 
on such baseline predictions would exacerbate health disparities” and also violate federal law. 
 

MDLC request: Amend the 2020 Crisis Standards of Care guidelines to permit rationing 
under this factor only if (a) the intervention sought would elevate the individual’s risk of 
mortality or serious morbidity to a level making it unlikely the individual would benefit 
from the intervention; or (b) the presence of a serious underlying condition means the 
patient is imminently and irreversibly dying.  

 
5. Clarify how vaccine access will be prioritized when available. 

 
In For the Good of Us All, MDH instructs: “[d]eprioritize people . . . with unacceptable vaccine 
response (for example, severely immune-compromised).”36 The 2020 guidance, Minnesota 
Crisis Standards, does not appear to add to or alter this guidance.  
 
It is not clear how “unacceptable” is to be determined in this context. Similarly, the example of 
being severely immunocompromised could include people with many disabilities or underlying 
health conditions. We presume that MDH does not want access to vaccines to permit decisions 
that automatically exclude people based on disability. We are concerned that, absent some 
clarification here, decisions about what constitutes “unacceptable” might be categorical or 
generalized rather than person-specific. 

 
MDLC Request: Instruct facilities that, when available, vaccines shall be distributed in 
accordance with all other patient care strategies for scarce resource situations. Explicitly 
state that vaccine allocation shall not be distributed based on impermissible grounds 
such as disability or chronic health condition.  

  
6. Improve guidelines on reallocation of mechanical ventilation.  

 
MDH’s 2019 Patient Care Strategies provides a three-step analysis addressing the access to and 
possible reallocation of mechanical ventilation during times of scarce resources.37 The 2020 
Minnesota Crisis Standards adds that that if someone is not “responding well” to a ventilator 
and “it is needed by others, it may be withdrawn and reallocated to someone at higher 

 
36 2010 For the Good of Us All at 46.  
37 2019 Patient Care Strategies at 6-1.  
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priority.”38 We have several concerns with the substance of and interaction between the 2019 
and 2020 guidance documents, all of which stem from or relate to step two of the analysis. 
 
In step two of the Patient Care Strategies, the document expressly permits a comparison of 
individuals. It proposes the reallocation of a ventilator based on outlined criteria and gives 
greatest weight to the Sequential Organ Failure Assessment (SOFA) score, which has the 
following problems:  
 

• It has limited predictive value. As the guidance acknowledges, the factual basis for the 
SOFA score during times of crisis can be seriously limited. As acknowledged elsewhere in 
the 2010 and 2019 guidance materials, objective and accurate information about the 
person’s condition will often not be available to the persons using the SOFA tool. 

• Reliance on the SOFA score does not promote and focus on an individualized 
assessment of the patient’s present needs.   

• There is no requirement that the conditions identified and reflected in the SOFA score 
have any connection to or impact on the efficacy of the use of ventilation to address and 
ameliorate COVID-19 symptoms. 

 
Step two also indicates that a facility should re-allocate ventilation if an individual has a severe 
underlying disease, the prognosis of which is deemed poor in the short-term, defined as less 
than one year. The guidance also suggests that access to ventilation may be limited if a person 
has a severe underlying disease with a poor long-term prognosis, defined as one to two 
years. Examples of a poor long-term prognosis listed include people who are home oxygen or 
dialysis dependent. There are multiple problems with this guidance, including:  
 

• Doctors and triage teams might be unable to reliably make a mortality prognosis based 
on a person’s underlying condition (e.g. cystic fibrosis, COPD, or kidney disease). The 
decision-makers might not have expertise with the underlying condition or the 
necessary information about the individual to make such a prognosis. Even assuming a 
relatively well-founded prognosis, people often live longer than prognoses predict. 

• There is no required connection between the underlying condition and the likelihood 
that using mechanical ventilation will alleviate or resolve the present COVID-19-related 
symptoms. Absent such a connection, there is no way to assure that judgments on re-
allocation will not be based on subjective “quality of life” or “social value” judgments, 
which, as other MDH guidance documents acknowledge, can disproportionately be used 
against people with disabilities.39 

• This criteria conflicts with the clearer and more appropriate standard expressed 
elsewhere in MDH’s guidance: that the person be considered “imminently and 
irreversibly dying” before deciding to deny care.40 Most people would not equate a life 
expectancy of up to one year with “imminently” dying. Even fewer would think one to 

 
38 2020 Minnesota Crisis Standards at 24.  
39 May Hospitals Withhold Ventilators at 5–7.   
40 See e.g., 2010 For the Good of Us All at 46; 2020 Minnesota Crisis Standards at 23.  
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two years is the same as “imminent.” If this is not MDH’s intention, then clarification 
here is needed. If MDH does intend to equate imminently and irreversibly dying with a 
prognosis of less than one year, then we ask that this guidance be changed, because 
decisions based on such guidance will lead to a disparate impact on persons with serious 
disabilities and chronic health conditions. The presence of certain disabling conditions 
will likely lead people to be denied ventilation, or have it taken from them, based on 
their disability itself and not on a determination that the intervention sought would 
unlikely resolve the instant health problem.   

 
Finally, step two’s use of a “duration of need” factor and the reference to a “healthy” patient 
are problematic. “Healthy” is not defined and needs to be. Many facilities might construe a 
patient with a chronic health condition or significant disability as not “healthy” in this context, 
even if their chronic health condition or significant disability is managed well with appropriate 
interventions. Reasonable accommodations must also be provided when necessary to afford 
equal opportunity to benefit from a treatment, even if this would require longer access to the 
treatment.  
 

MDLC Request: Revise the 2019 Patient Care Strategies on the reallocation of 
mechanical ventilation to make clear that: 
 
• A “benefit” exists when the person is likely to have at least an adequate response to 

the intervention;   
• All prognostications of future health status are limited to determining whether the 

person is “imminently and irreversibly dying”;  
• The existence of a disability itself does not indicate a patient is not otherwise 

“healthy”; and   
• Reasonable modifications must be made to allow a person with a disability 

additional time to benefit from ventilator where necessary;  
 

7. Provide guidelines and protections regarding the use of personal ventilators and other 
equipment. 

 
One strategy to help conserve ventilators and other medical equipment and avoid the need to 
re-allocate a scarce resource is to encourage the use of personal medical equipment, such as 
mechanical ventilators, continuous positive airway pressure units (CPAPs), bi-level positive 
airway pressure units (BiPAPs), and customized mobility equipment, in health care facilities. 
Policies on the use of personal medical equipment vary, especially in critical care units.41 
Allowing patients to use their personal medical equipment not only benefits the patient but 
conserves facility-owned equipment for other patients. The 2019 Patient Care Strategies 

 
41 See ECRI, Patient-Owned Equipment, 3 Healthcare Risk Control, n. 8 (May 2004), available 
at http://uthscsa.edu/gme/documents/SupportDocument-ECRIPatientOwnedEquipment.pdf. 
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recommend such a strategy on the use of personal medications, such as inhalers or oral 
medications.42 This same conservation strategy should extend to personal medical equipment.   
 
In addition, when personal medical equipment is used in the health care facility, it must not be 
re-allocated by the facility for another patient’s use. This practice would be both illegal and 
discriminatory. Healthcare workers making difficult decisions in allocating scarce resources 
need clear guidance about individual rights and legal protections. In its 2010 Companion 
Report, Implementing Ethical Frameworks for Rationing Scarce Health Resources, the 
Minnesota Pandemic Ethics Project recognized that the state cannot commandeer medical 
supplies that are an individual’s personal property being used by that individual.43 State policies 
and guidance should similarly adhere to and reflect these basic legal principles and expressly 
prohibit facilities from unilaterally taking and reallocating a patient's personal property.   
 

MDLC Request: Issue guidelines directing health care facilities to adopt policies that 
permit and assist, but do not require, patients to use their personal medical equipment 
during their hospitalization. Update existing guidelines to expressly state that facilities 
may not reallocate personal medical equipment without appropriate consent. 
 

8. Medication administration guidelines must be clarified. 
 
The 2019 Patient Care Strategies outlines when “use of” (access to) medications may be 
“reduced” and “restricted.”44 But specific criteria here are lacking: the guidance just directs the 
facility to “determine patient priority.”45 This document does not provide criteria for 
administration and does not instruct facilities to avoid subjective or stereotypical decision-
making based on patient conditions or disabilities unrelated to the present need for the 
medication. 
 
As elsewhere, this guide should explicitly state that the decision to reduce or restrict access to 
medications must be based on objective, individualized need determinations, not categorical or 
subjective decision making based merely on the type of disability or condition a person might 
have. People should also not be denied access to medications because they have multiple 
medication needs, unless the needs contradict or otherwise undermine the expected success of 
the current intervention.  
 
 
 

 
42 2019 Patient Care Strategies at 4-2.  
43  Debra A DeBruin, et al., Implementing Ethical Frameworks for Rationing Scarce Health Resources in 
Minnesota During Sever Influenza Pandemic at 62 (2010) available at 
https://www.health.state.mn.us/communities/ep/surge/crisis/implement.pdf.   
44 2019 Patient Care Strategies at 4-1.   
45 Id. at 4-2.  
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MDLC Request: Revise the medication administration guidelines in the 2019 Patient 
Care Strategies to explicitly state that the decision to reduce or restrict access to 
medications must be based on objective, individualized need determinations. Explicitly 
state that allocation shall not be distributed based on impermissible grounds such as 
disability or chronic health condition. 
 

9. Provide further guidance on reallocating oxygen. 
 

The 2019 Patient Care Strategies guidelines provide that when oxygen must be re-allocated, 
certain patients must be prioritized.46 There are no specific criteria regarding how this decision 
should be made. For example, the guidance does not instruct facilities to administer oxygen 
using individualized and objective criteria.  
 
Oxygen reallocation guidelines should explicitly state that the decision to reduce or restrict 
access to oxygen must be based on objective, individualized need determinations, not 
categorical or subjective decision making based solely on the type of disability or condition a 
person might have. People should not be denied access to oxygen merely because they have 
other underlying disabilities or may need to use oxygen for a longer period of time due to a pre-
existing condition or diagnosis. 
 
 MDLC Request: Revise the 2019 Patient Care Strategies guidance on reallocating oxygen 

to make clear that the decision to reduce or restrict oxygen must be based on objective, 
individualized need determinations and shall not be based on impermissible grounds 
such as disability or chronic health condition. 
 

We are very grateful for the substantial work MDH has done in gathering stakeholder input and 
creating these guidelines. We urge the Department, in collaboration with MDHR, to consider 
our concerns and proposed clarifications at this critical time. Our requested changes help to 
better align the details of the guidance with legal requirements and with what we believe to be 
the spirit of the guidance – to avoid rationing health care based on disability, thereby ensuring 
ethical allocation of resources during a pandemic, while assuaging public concerns about the 
same. 
 
Thank you again for hearing our concerns and considering our requested changes and 
clarifications. As the P&A system for Minnesota, we appreciate opportunities to be engaged in 
the state’s response to this public health emergency.  We understand that the Minnesota 
COVID Ethics Collaborative is presently meeting to review and discuss the state’s response to 
the current crisis.  We are available to assist with that process or for other further discussion on 
these important issues facing people with disabilities. Please contact Dan Stewart at (612) 746-
3783 or djstewart@mylegalaid.org.   
 
 

 
46 2019 Patient Care Strategies at 1-1.  
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Sincerely, 
 
Dan Stewart, Legal Director  
Barnett (Bud) Rosenfield, Supervising Attorney 
Eren Sutherland, Staff Attorney 
Jennifer Giesen, Staff Attorney 
  
Cc: Laurie Beyer-Kropuenske, Interim Executive Director, Minnesota Council on Disability 

Roberta Opheim, Ombudsman for Mental Health and Developmental Disabilities 
Colleen Wieck, Executive Director, Minnesota Governor’s Council on Developmental 
Disabilities 
Jodi Harpstead, Commissioner, Minnesota Department of Human Services 
Maren Hulden, Staff Attorney, Legal Services Advocacy Project 
Kristen McHenry, Director State Government Relations, Minnesota Hospitals Association 


