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The New Natural Lawyers,
Contraception, Capital
Punishment, and the Infallibility
of the Ordinary Magisterium
In the years following Humanae Vitae, the encyclical enjoyed little
support from Catholic theologians; but a few moral theologians, led
by Germain Grisez, heroically came to its defense.1 These theologians attempted to use their New Natural Law theory (NNLT) in
the service of the magisterium, but their arguments proved inadequate to stem the tide of dissent. In 1978, John C. Ford and Germain Grisez took a new approach, publishing an article arguing that
the Church’s teaching on the immorality of artificial contraception
was taught infallibly by the ordinary universal magisterium. Their
article was so successful that Russell Shaw’s 1978 summary of their
argument is still on the United States Conference of Catholic Bishops
website.2 The NNLT, however, has led a number of its proponents
to hold views on other theological issues that are clearly contrary
to the teaching of Sacred Scripture and the doctrine of the Catholic
Church, most notably on the issue of capital punishment.3 The NNL
theorists do not merely argue that capital punishment should prudentially be set aside, given the numerous problems associated with
its contemporary use, but that capital punishment should be condemned as intrinsically evil. Ironically, many of the arguments that
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these theologians now advance in defense of their teaching on capital
punishment are essentially the same arguments made in support of
contraception by those engaged in dissent in the 1970s and ’80s.
This article will argue that the received Catholic teaching on capital
punishment has been proposed infallibly by the ordinary universal
magisterium and that the case that Ford and Grisez made against
contraception can be made even more strongly for capital punishment. To this end, this article will first explain the New Natural Law
theorists’ view on the magisterial consensus on moral issues and then
explain the teaching of Lumen Gentium 25 on the ordinary universal
magisterium. Following the example of Ford and Grisez, the article
will then examine the various sources for knowing the acts of the ordinary magisterium such as the papal magisterium, the Fathers of the
Church, canon law, and the consensus of theologians to show that the
criteria set forth in Lumen Gentium have indeed been met with respect
to capital punishment. Finally, this article will examine some of the
theological problems that result from the NNL theorists’ position on
capital punishment.

Ordinary Universal Magisterium
This article will assume Ford and Grisez’s account of the ordinary
universal magisterium, and will briefly summarize their explanation of the Second Vatican Council’s explanation.4 In Lumen Gentium
25, Vatican II articulated the conditions under which the ordinary
universal magisterium can teach in a definitive way: “Although the
bishops individually do not enjoy the prerogative of infallibility, they
nevertheless proclaim the teaching of Christ infallibly, even when
they are dispersed throughout the world, provided that they remain
in communion with each other and with the successor of Peter and
that in authoritatively teaching on a matter of faith and morals they
agree in one judgment as that to be held definitively.”5
Theologians see in this text four conditions to be met in determining whether an infallible act of the ordinary universal magiste-
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rium exists. The first condition is that although dispersed throughout
the world, the bishops are in hierarchical communion with one another and with the pope.6 The second condition is that the bishops
teach authentically on a matter of faith or morals. This means that
each bishop must intend to speak with the authority of his office and
not merely as a private theologian or as a believer. The phrase “faith
and morals” was customary by the sixteenth century but admitted a
wide range of meanings.7 In contemporary theology, the term “faith”
refers to those matters of belief that pertain to the deposit of faith.
The term mores signifies propositions about those acts that are to be
done or avoided. The third condition is that the bishops agree in one
judgment about a doctrine.
Lastly, bishops must propose the teaching as something “to be
held definitively by all the faithful.” This condition requires that the
teaching is proposed as something the faithful have an obligation to
accept; it not something that is optional. As Grisez correctly notes,
“In the case of moral teaching, however, it is unlikely that those proposing the teaching will explicitly present it as something to be intellectually accepted as true; it is more likely that they will leave
this demand implicit and will propose it as a norm which followers
of Jesus must try to observe in their lives.”8 It is also the case that
the moral teaching could be proposed simply as the express content
of scripture or as part of the content of revelation, which would
also be sufficient for showing that it is proposed to be definitively
held (definitive tenenda). Thus, Ford and Grisez rightly argue that one
does not necessarily find explicit language concerning the definitive
nature of the teaching; instead, they note that there are other ways
that the magisterium and theologians can indicate that it is definitive.
They write,
If one considers the explicit appeals made to Gen. 38:9–10
together with the implicit appeals made to the same passage, to Rom. 1:26–27, and to the Ten Commandments, one
realizes that most who handed on the Catholic teaching on
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contraception claimed the authority of Scripture, which they
believed to be the authority of divine revelation, in support
of this teaching. Whether one thinks this claim was valid or
not—a question we are not considering here—no one can
deny that those who made it proposed the teaching on behalf
of which they made it as a moral norm to be held definitively.9

Thus, when the above conditions are met, appeals to scripture are
sufficient for showing that a teaching was being proposed as definitively held.
Sources for authentic acts of the ordinary universal magisterium
can be found in the following places: 1) ordinary papal magisterium,
2) Fathers of the Church, 3) consensus of theologians, 4) doctors of
the Church, 5) approved theological texts, 6) pastoral instructions of
bishops, and 7) approved catechisms.10 There are a number of steps
in the practical order in identifying these “non-defining acts,” since
the universality of the teaching must be established both synchronically and diachronically.11 Therefore, one must sift through the various
acts of the ordinary magisterium in order to determine if there is
an ordinary universal teaching, a daunting process given the sheer
volume of material to consider.

New Natural Law Theorists and Consensus on Moral Issues
In 1965 Judge John T. Noonan published Contraception: A History of Its
Treatment by the Catholic Theologians and Canonists.12 In this detailed account, Noonan traced out the history of the doctrine about contraception, and at the end he claimed that in the tradition “no Catholic
theologian has ever taught, ‘Contraception is a good act.’The teaching
on contraception is clear and apparently fixed forever.”13 He went on,
however, to argue that there could be a development of doctrine that
would contradict the received teaching and then called for just such
a development.14 When Ford and Grisez wrote their famous article,
“Contraception and the Ordinary Universal Magisterium,” they of-
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fered surprisingly little new information and simply claimed to find
in Noonan’s own work “substantial evidence for the universality of
the Catholic Church’s teaching on contraception up to 1962.”15 Even
so, Ford and Grisez did a fine job of setting the case for the Church’s
teaching on contraception being infallible. Moreover, they were perfectly clear that “such teachings, once given, cannot later be contradicted by the Church as a whole. Of course, such teachings and even
defined doctrines are open to development by the Church and can be
contradicted by the erroneous opinions of members of the Church,
including members of the magisterium.”16 Indeed, a number of the
New Natural Lawyers have followed Ford and Grisez, holding not
only to the infallibility of the Church’s teaching on contraception but
also to other moral issues such as the immorality of masturbation.17
The New Natural Lawyers, however, have not been so good in
working out the nature of the magisterial consensus on capital punishment. In volume one of The Way of the Lord Jesus, Grisez recognizes that the Church has consistently defended the use of capital
punishment, but his entire treatment of the tradition consists of two
sentences and two footnotes.18 From this inadequate treatment, he
concludes that this “does not constitute teaching infallibly proposed
by the ordinary magisterium.”19 It is E. Christian Brugger, however,
who has worked through the magisterial tradition in his Capital Punishment and Roman Catholic Moral Tradition, now in its second edition.
This work is surprisingly similar to Noonan’s work insofar as he finds
the tradition virtually unanimous. He is willing even to speak of the
“cumulative consensus of patristic, medieval, and modern ecclesiastical writers on the morality of capital punishment.”20 He can also
speak of the “patristic consensus,” “a Catholic consensus,” and “the
overwhelming consensus.”21 Amazingly, after providing evidence for
consensus on this teaching Brugger, like Noonan before him, goes on
to argue that there should be a “development” of doctrine and that
the new formulation of this doctrine should contradict the received
teaching.22 Brugger explicitly hopes that capital punishment will be
condemned as intrinsically evil.23
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For Brugger this “consensus” has no real binding authority, and
like dissenting theologians he argues that since there is no solemn
definition infallibly defining the church’s traditional doctrine on
capital punishment, it is subject to change.24 Moreover, in both the
first and second editions of his book, he argues that the doctrine on
capital punishment only meets three of the four conditions necessary
for an exercise of the ordinary universal magisterium and cannot
therefore be infallible.25 He denies that the fourth condition, that the
teaching be “one that has to be definitively held” (definitive tenenda),
has been met26 and offers two reasons for this. First, while he freely
admits that some of the Fathers, doctors, popes, and theologians have
proposed this teaching definitively, he denies that they all have.27 Second, Brugger argues that in order for a doctrine to be proposed as
something to be definitively held, the consensus of theologians is inadequate; the “bishops themselves must explicitly and authoritatively
teach the same.”28
This second point is a theological novelty. If true, it would render
any proof from the ordinary universal magisterium impossible without a written or recorded statement from almost every bishop in the
world. This condition has never been met for any doctrine, including
contraception, outside an ecumenical council. Moreover, it is contrary to Pius IX’s teaching in Tuas libenter that infallible statements are
not limited to those matters that have been defined by explicit decrees
of ecumenical councils or by the Roman pontiffs, “but would also have
to be extended to those matters transmitted as divinely revealed by
the ordinary Magisterium of the whole Church dispersed throughout
the world and, for that reason, held by the universal and constant consensus of Catholic theologians as belonging to the faith.”29
There are two very serious problems with Brugger’s work. First,
it is not as thorough as Noonan’s; Brugger fails to examine significant portions of the evidence. He only examines the Fathers of the
Church when they speak of capital punishment in the New Law, but
he fails to examine the Fathers of the Church on the divine commands to kill in the Old Testament. This is an important oversight,
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since his view is that capital punishment is intrinsically evil. If, for
example, the Fathers unanimously held that there were divine commands to kill in the Old Testament, then capital punishment could
hardly be intrinsically evil. Moreover, he only examines, for example, the views of ten of the thirty-six doctors of the Church. Second,
Brugger fails to pay consistent attention to the level of authority or
theological note that various theologians, Fathers, and doctors attached to the teaching. This is a critical point, since what is under
consideration is not just the universality of the teaching but also the
teaching’s level of authority. He has a long discussion of Aquinas’s
views on capital punishment, for example, but does not once tell us
that Aquinas thought that the moral goodness of capital punishment
was part of the content of revelation.30

Ordinary Papal Magisterium
Because the pope is “the supreme shepherd and teacher of all the
faithful,”31 his teachings are a significant source for determining the
ordinary universal magisterium’s teachings on a particular question.
Ford and Grisez only mention three popes, Pius XI, Pius XII, and Paul
VI, who taught against contraception, and they thought that this was
sufficient witness to establish the ordinary universal magisterium.32 In
contrast, in TheWay of the Lord Jesus, Grisez mentions only the teaching
of Pope Innocent III, which is clearly insufficient evidence for dismissing the teaching on capital punishment as infallible.33 Brugger asserts
that there are seven popes who have affirmed the morality of capital
punishment: Innocent I, Innocent III, Leo X, Pius V, Leo XIII, Pius XI,
and Pius XII.34 Brugger, however, is inaccurate that there are only seven popes who have affirmed the morality of capital punishment. He
has come to this conclusion by choosing to comment only on those
papal teachings that approve of capital punishment since the institution of the new dispensation. Some popes have simply said nothing
about a use of capital punishment in the new dispensation but have
affirmed that God divinely commanded it in the Old Law.
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The first known papal discussion of capital punishment occurred
in a.d. 405, when Pope Innocent I (d. 417) responded to a question
posed by Exsuperius, the bishop of Toulouse. Exsuperius had asked
a question about whether baptized Christians who were in positions
of authority could participate in putting others to death. Innocent
answered that certain powers “had been granted by God, and for the
punishment of malefactors, the sword was permitted.”35 The pope
clearly considered this part of divine revelation, and even Brugger
admits that Innocent was teaching this “to be definitively held.”36
Pope Gregory the Great (c. 540–604) does not speak of the death
penalty’s use in the New Law, but he clearly thinks that it is part
of the Old Law, even referring to “sacred law” (lex sacra) penalizing
certain crimes with death.37 In the thirteenth century, Pope Innocent
III required Waldensians who wished to be reconciled to the Church
to recite a creed that contained an affirmation of the state’s right to
carry out the death penalty. 38 One can hardly imagine a worse punishment than remaining outside the Church for refusing to profess
what was intrinsically evil.
In the sixteenth century, the popes not only rejected the idea that
capital punishment is evil but also advocated its legitimacy and even
appropriateness in some cases. In 1520, Pope Leo X issued the bull
Exsurge Domine, in which he condemned the proposition “That heretics be burned is against the will of the Spirit” (proposition 33).39
Most older theologians consider this document to contain a series of
infallible condemnations.40 Pope Paul III’s constitution, Licet ab initio
(July 21,1542), established the Supreme Sacred Congregation of the
Roman and Universal Inquisition, the predecessor to the Congregation for the Doctrine of the Faith, specifying that the punishments
that could be meted out to heretics included imprisonment, confiscation of goods, and execution.41 In two separate bulls, Cum primum (April 1, 1566) and Horrendum illud scelus (August 30, 1568), St.
Pius V (r. 1566–1572) ordered that sodomitic clergy be handed over
to the secular authorities to be executed.42 Pius V also issued a bull
enacting the death penalty for those who harbored murderers and
bandits.43 Pope Sixtus V (r. 1585–1590) issued three bulls decreeing
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the death penalty for incest, public adultery, and abortion.44 Finally,
it should be noted that the Papal States had its own executioner for
hundreds of years.45
In the nineteenth and twentieth centuries, the popes continued
to teach that capital punishment is a legitimate form of punishment.
Leo XIII affirmed that “divine law” allows the state to execute malefactors.46 One will note again that the pope clearly recognized that
this teaching is part of “divine law.” St. Pius X, Pius XI, and Pius XII
all approved of a state’s right to kill criminals, grounding their approval in divine revelation.47 Pope St. John Paul II in EvangeliumVitae
reaffirmed that capital punishment was morally good in certain circumstances. He went on to argue that “today, however, as a result of
steady improvements in the organization of the penal system, such
cases are very rare, if not practically non-existent.”48 In 1997, he
modified the catechism’s discussion on capital punishment to bring
it in line with his teaching in Evangelium Vitae. Brugger has tried to
argue that John Paul’s argument really involves an acknowledgment
that capital punishment is intrinsically evil. This cannot be the case
for two reasons. First, John Paul only makes a claim about “today,”
not about the intrinsic morality of capital punishment. Second, its
restricted use is only asserted on the basis of “steady improvements”
of the penal system, and of course there is no guarantee that such
improvements will continue into the future. Benedict XVI repeated
John Paul’s teaching in the Compendium of the Catechism of the Catholic
Church.49
Pope Francis has taught on the subject of capital punishment on
at least five occasions,50 and he is frequently interpreted as reversing
two thousand years of teaching. This interpretation may seem plausible, but it is an unlikely one.51 Perhaps his strongest statement against
the death penalty occurred in an allocution to mark the twenty-fifth
anniversary of the apostolic constitution Fidei Depositum, which promulgated the “Catechism of the Catholic Church.” In this allocution
Francis states that “the death penalty is an inhumane measure that,
regardless of how it is carried out, abases human dignity. It is per se
contrary to the Gospel.”52
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At first glance this is a repudiation of the death penalty as contrary to the gospel and intrinsically evil. Francis goes on, however,
to assert that he is “not in any way (emphasis mine) contradicting past
teaching.”53 If we are to take him at his word, then this first interpretation of Francis’s words cannot be true since papal teaching from
Innocent I through Benedict XVI taught that the death penalty is not
intrinsically evil and is part of Revelation.
On August 1, 2018, Francis approved a revision of n. 2267 of
the catechism. He ordered that the following three paragraphs be
inserted:
Recourse to the death penalty on the part of legitimate authority, following a fair trial, was long considered an appropriate response to the gravity of certain crimes and an acceptable, albeit extreme, means of safeguarding the common
good.
Today, however, there is an increasing awareness that the
dignity of the person is not lost even after the commission
of very serious crimes. In addition, a new understanding has
emerged of the significance of penal sanctions imposed by the
state. Lastly, more effective systems of detention have been
developed, which ensure the due protection of citizens but,
at the same time, do not definitively deprive the guilty of the
possibility of redemption.
Consequently, the Church teaches, in the light of the Gospel, that “the death penalty is inadmissible because it is an
attack on the inviolability and dignity of the person,” and she
works with determination for its abolition worldwide.54

Cardinal Ladaria in the accompanying commentary states bluntly
that “the new formulation of number 2267 of the Catechism expresses
an authentic development of doctrine that is not in contradiction
with the prior teachings of the Magisterium.”55 If we take the accompanying commentary by Cardinal Ladaria seriously and not cynically, we must conclude that the new teaching does not contradict
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the previous 2000 years of magisterial teaching on the death penalty.
Furthermore, Francis does not propose this teaching as a dogmatic
truth, but only as an application of Christian doctrine for a particular time and place.56 This is made clear in the second paragraph that
begins “today.” If it had been proposed dogmatically it would not be
limited to “today” but would have been evil in all times and places.

Catechisms
In Ford and Grisez’s article on contraception, they limited their survey of catechisms to the Roman Catechism. Although this catechism
condemns contraception, it does not cite anything in particular for
its authority on the teaching. For Ford and Grisez, the doctrine’s
mere presence in the catechism is sufficient proof of the ordinary
universal magisterium’s teaching. When Brugger looked at catechisms to determine the ordinary universal magisterium’s teaching
on capital punishment, he too turned to the Roman Catechism as well
as to the catechisms of Canisius and Bellarmine, all of which uphold
the use of capital punishment in certain circumstances. This sparse
treatment of catechisms in general by Grisez and Brugger is deeply
problematic since catechisms are an important source for the faithful
to know those things taught by the ordinary magisterium.57
The Roman Catechism of 1566, authorized by the Council of Trent
and prepared under St. Pius V, treats capital punishment when it discusses the fifth commandment.This catechism lists five exceptions to
the commandment, including capital punishment. It goes on to note
that in the Sacred Scriptures one finds “a vindication of this right.”58
Given this information, the treatment of the issues of contraception and capital punishment by NNL theorists, including Grisez and
Brugger, is extraordinary. While Grisez is willing to take the Roman
Catechism’s condemnation of contraception with no reference to an
authority beyond itself, Brugger refuses to accept as authoritative
a teaching espoused by three times as many catechisms, almost all
of which claim divine revelation as their source of authority. Recall
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that Grisez believed that Fathers’ appeals to scripture are sufficient
for showing that a teaching was being proposed as definitively held.
Moreover, from the sixteenth to the twentieth centuries, at least
eighteen catechisms have taught a doctrine identical to that of the
Roman Catechism.59

Canon Law
Canon law is another important source for discovering the ordinary universal magisterium, especially since the canons often receive papal approbation. As Ford and Grisez have rightly pointed
out, canon law “functioned in moral formation analogously to the
way in which creeds function in the handing on of the essentials
of doctrine: as creeds summarize saving truth, canon law from the
Middle Ages until 1917 codified moral formation.”60 In Brugger’s
work he refers to only a few patristic canons, to Gratian, and to one
canonical textbook, failing again to find numerous sources and explain their significance. He failed to find the Lex Dei siue mosaicarum
et romanarum legum collation (c. 392–95) and medieval compilations
such as Burchard’s (c. 1021), both of which taught that God in the
Old Law required the death of individuals for certain offenses and
that he decreed its justness in the New Law for certain offenses.61
While Brugger did comment on Corpus Iuris Canonici, he failed to
explain that canon law from 1500 until the 1917 code was based
on the Corpus Iuris Canonici, which included Gratian’s work plus the
Liber extra (1234), Liber Sextus (1298), and the Constitutiones (1317).
Ultimately, this text was the code for the universal church and repeatedly received approbation from popes. The code of canon law
included a canon acknowledging the state’s right to inflict capital
punishment, clearly stating that “to punish murderers [with death],
those who violate the divine law, and poisoners is not the effusion of
blood, but is the ministry of law.”62
Moreover, canon law also acknowledged the state’s right to inflict capital punishment for the crime of heresy. The Liber Sextus, for
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example, officially sanctioned the observance of the most severe
ancient penal laws against heretics, laws that were revived by the
Holy Roman Emperors and made obligatory during the thirteenth
century by a long succession of popes, including Boniface VIII.63

Fathers of the Church
Noonan had cited approximately thirty Fathers and anonymous patristic texts in support of his patristic consensus. Ford and Grisez
in their article only refer to four Fathers. They state, “Not only Jerome and Augustine but also certain Eastern Fathers such as Epiphanius and Chrysostom condemned contraception.” In a footnote,
they write, “Ambrose also is mentioned as perhaps condemning
contraception.”64 Thus, their case is based on a mere five Fathers of
the Church. In TheWay of the Lord Jesus, Grisez only discusses the views
of one Father, St. Augustine of Hippo (c. 354–430), on capital punishment.65 Brugger devotes an entire chapter, entitled “The Patristic
Consensus,” to the Fathers, discussing some twenty-two Fathers and
anonymous patristic texts.66 His conclusion is similar to Noonan’s,
for he admits that not a single Father affirmed that capital punishment is intrinsically evil.67 In fact, most of the Fathers who discuss
the issue seem to argue that it cannot be rejected without rejecting
Sacred Scripture. Brugger, however, has again failed to examine all
of the relevant patristic texts on the death penalty. He only examines
patristic texts that discuss the permissibility of the death penalty by
the officials of the Roman Empire, but he completely ignores those
texts that affirm that God commanded some rational creatures to
act as His ministers by killing men. Origen, Ambrose, Ephrem the
Syrian all acknowledge that God ordered Abraham to kill Isaac.68
Tertullian, Athanasius, Ambrose, and John Chrysostom taught that
God sent an angel to kill 185,000 men in an Assyrian camp (2 Kings
19:35).69 Such examples could easily be multiplied, and they are important since they help to contextualize why the Fathers did not find
capital punishment intrinsically evil for the authorities in the Roman

31

32

logos
Empire. These texts clearly show that God used his ministers to kill
others. Even without this data, Brugger concludes, “The precepts of
the Old Testament, together with the commonly accepted interpretation of Romans 13:1–4, provided a knockdown argument against
rejecting the death penalty.”70

Consensus of Theologians
Although theologians qua theologians are not part of the magisterium, their consensus on a particular doctrine can be a sign that something has been proposed infallibly by the ordinary universal magisterium.71 Ford and Grisez put forth forty-two examples of texts
by nineteenth- and twentieth-century theologians that support their
thesis. From this number, they conclude that there was a consensus
of modern theologians in the nineteenth and early twentieth centuries on contraception. In TheWay of the Lord Jesus, Grisez comes close
to admitting that there is a consensus of theologians on the death
penalty.72 Brugger, too, admits that “the first thing a reader notices
in these works is the overwhelming consensus on the morality of
capital punishment.”73 Brugger’s sample is deficient, however, since
he only examines fifteen manuals of moral theology, a dictionary of
moral theology and canon law, a textbook of canon law, and a treatise
on dogmatics. This is twenty-four less than were examined in the
Ford and Grisez article.
Using Ford and Grisez’s list of forty-two theologians, we were able
to find forty-three theologians writing from the eighteenth through
the mid-twentieth centuries who approved of capital punishment.
Of these forty-three, we found that twenty-nine of these explicitly
asserted that the teaching is scriptural, while most of the remaining
texts appealed to natural law.74 These theologians often appealed to
Exodus 22 and Romans 13 but also to Genesis 9:6, Numbers 35,
John 19, Leviticus 24, or Revelation 13. Others simply appealed to
the “Old Testament” or “Scripture.” Moreover, not a single one of
these theologians suggested in any way that capital punishment is
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intrinsically evil. A number of these theologians identified the belief
that capital punishment is per se evil to be an error associated with
Waldensians, Anabaptists, or Quakers. Almost all of the remaining
theologians argued for the correctness of capital punishment on the
basis of natural law, which would still entail that they thought that it
was part of God’s law.
The consensus of doctors of the Church is a special category of
the consensus of theologians. Brugger only examines the views of
ten of the thirty-six doctors of the Church and limits his examination to their discussion of the New Law. There are at least eighteen
doctors who have explicitly affirmed that capital punishment was
approved, almost always acknowledging that it is the express teaching of scripture. Thus Ambrose (c. 340–397), who recommended
mercy for those condemned, was clear that the authority to execute
was sanctioned by Paul in Romans 13:4, and Augustine followed him
in this.75 John Chrysostom (c. 347–407), Jerome (c. 343–420), and
Ephrem the Syrian (c. 306–373) all upheld the death penalty’s use,
basing their teaching on scripture,76 while Isidore of Seville (c. 560–
636) clearly assumed that this is the case.
The great medieval doctors accepted the teaching of scripture
and the Fathers on the moral goodness of the death penalty in some
circumstances. In his commentary on Genesis, the Venerable Bede
(672/3–735) affirmed that in Genesis 9:6 God requires the death
penalty.77 Peter Damian (c. 1007–1072) relied on both the Old and
New Testaments to encourage political leaders to administer the
sword to protect their people, citing Romans 13:4 as support.78
Bernard of Clairvaux (c. 1090–1153) also referenced Rom. 13:4 in
support of the death of criminals.79 Bonaventure (c. 1217–1274),
Albert the Great (c. 1200–1280), and Thomas Aquinas (1225–1274)
considered capital punishment part of the divine law.80
The doctors of the sixteenth, seventeenth, and eighteenth centuries were no less clear. Thus Robert Bellarmine (1542–1621), Peter
Canisius (1521–1597), and Lawrence of Brindisi (1559–1619) all
considered the state’s right to execute malefactors as part of the
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divine law.81 Perhaps the most notable doctor is Alphonsus Liguori
(1696–1787) who plainly stated, “Other than the case of necessary
defense, of which more below, no one except public authority may
lawfully do so, and then only if the order of the law has been observed, as is made clear in Exodus 22 and Romans 13.”82

The New Natural Law Theory and Scripture
What has led to this radical rereading of the tradition is not a reconsideration of the evidence but rather the NNLT’s peculiar view of
basic human goods. According to NNL theory there are a number
of basic human goods, and all of these goods, including procreation
and human life, are both incommensurable and inviolable.83 Grisez
and his followers were able to argue in favor of the Church’s prohibition on artificial contraception since contraception is contrary
to the basic human good of procreation.84 According to the NNL
theorists, capital punishment is contrary to the basic human good of
life and therefore must also be intrinsically evil. Since life is incommensurable, it cannot be destroyed for the sake of any other basic
human good, such as religion or justice. NNL theorists have found
themselves arguing against both Sacred Scripture and the Church’s
teaching on capital punishment, since both of these have overwhelmingly affirmed capital punishment.
At its core, NNL’s approach to capital punishment is clearly contrary to Sacred Scripture. Scripture repeatedly affirms that God willed
the death of individuals both immediately and mediately. Thus God
killed, for example, the entire human population other than Noah and
his family (Gen 6:7), the inhabitants of Sodom and Gomorrah (Gen
19:4–5), and Onan (Gen 38:9–10). Moreover, scripture repeatedly
affirms that God also commanded men and angels to take the lives
of malefactors. Thus, God willed the deaths of those who engaged
in 1) murder (Ex 21:12–14, 22–23; Lev 24:17; Num 35:16–21), 2)
adultery (Lev 20:10–21; Deut 22:22), 3) bestiality (Ex 22:19; Lev
20:15–16), 4) incest (Lev 18:6–17; 20:11–12,14), 5) sodomy (Lev
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18:22; 20:13), and 6) fornication (Lev 21:9; Deut 22:20–21). This
incompatibility between NNL theory and Sacred Scripture is in fact
the strongest objection to NNL theory on capital punishment and also
to their current position on the basic human good of life. If God both
willed and commanded these acts, as scripture witnesses, then capital punishment cannot be intrinsically evil. Moreover, it is clear from
these texts that the good of human life is not incommensurable but
can be subordinated to other goods such as religion.
NNL theorists are clearly embarrassed by these texts and have attempted to explain them away. Grisez dismisses Old Testament passages on capital punishment by ascribing them both “to the inadequacy of the mentality of God’s people”85 and to an immaturity in their
understanding of the divine will. It is not at all clear that he really considers these laws to be divine commands. He is even willing to speak
of “error” in the scriptures, although he assures his reader that it was
a “sincere” one.86 Therefore, he naturally concludes that the Old Testament “should not be used to justify choices to kill within the more
adequate perspective of Christian morality.”87 In Grisez’s early work,
it is unclear whether he considers capital punishment intrinsically evil
or simply done away with in the new dispensation.88 Brugger frankly
acknowledges that God did decree death in the Old Testament, and
he even admits that “there can be hardly any doubt that the practice
was considered legitimate by New Testament authors.”89 He then goes
on to question traditional readings of texts such as Genesis 9:6 and
Romans 13:4 and proposes alternative possible explanations of these
biblical texts in order to cast doubt on the traditional interpretation.90
Brugger goes beyond Grisez’s early work in that he clearly states that
capital punishment is intrinsically evil.91 If the NNL theorists are correct that capital punishment is intrinsically evil, then it has always
been intrinsically evil. Therefore, Brugger’s position must be that either God did not command these things and they are actually errors
in Sacred Scripture à la Grisez, or God has in fact commanded that
which is intrinsically evil. Both possibilities are heretical.92
Christopher O. Tollefsen has most clearly recognized the chal-
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lenge that the scriptures pose to their position and has tried to harmonize the scriptures with the NNL theory. He chooses the binding
of Isaac story to illustrate just how one could interpret these texts,
offering two possible readings of the divine command to kill Isaac.93
First, Tollefsen argues that God did not really order Abraham to intentionally kill Isaac but instead gave Abraham the power to administer justice in a single act without death. Second, he thinks that it
is entirely believable that Abraham did not think that he was being
ordered to kill Isaac, since it would have been impossible to kill Isaac
and for God still to be faithful to his promise.
Tollefsen’s account, however, is clearly contrary to the literal
sense of the text, and there are a number of other problems with
his reading of Genesis. First, the divine command is presented as a
“test” for Abraham, and the text is clear that it would be a difficult
one for Abraham, since he loved his son. This is made clear in the
text when “your son” is followed by “your only son,” and “whom you
love.” If Tollefsen is correct that Abraham did not understand the
divine command as a command to kill his son, one wonders what
precisely the “test” was and why it would have been difficult for him.
Moreover, there is nothing in the text that lends itself to Tollefsen’s
reading of the divine command as an abstract order to administer
justice; instead the command is to “offer him there as a burnt offering” (Gen 22:2). The term “burnt offering” (lə‘ōlāh), the same used
in the language of temple sacrifice, necessarily requires the death of
that which was living.94 The text clearly indicates that Abraham prepared the altar on which to slay his son and that he “took the knife
to slay his son” (Gen 22 :10). The term used here for knife (hamma
’ă-kele-t) is the same term used in Judges 19:29 where a man uses his
“knife” to butcher his concubine into twelve pieces.95 Moreover, the
term “slay” (liš·h. ō.t) is used technically for the sacrificial slaughtering of animals.96 Given these details, it would have been difficult to
imagine a Jewish reader failing to comprehend that Abraham clearly
intended the death of his son Isaac.
Tollefsen’s account also contradicts the New Testament. Recall
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that Tollefsen argues that God did not really order Abraham to kill
Isaac intentionally but instead gave Abraham the power to administer
justice in a single act without death. It is true that the account in
Genesis does not give us any insight into what Abraham believed, and
so perhaps Tollefsen believes that he can freely speculate about such
matters. The book of Hebrews, however, does tell us what Abraham
was thinking. Hebrews notes that Abraham “considered that God was
able to raise men even from the dead” (Heb 11:19). Resurrection is
only possible following death.
This points to one of the most troubling theological aspects of
the NNL theorists: their inability to see that their theological and
philosophical enterprise stands as subalternate to revelation. Theology is an attempt to explain the content of revelation. Tollefsen, for
example, argues repeatedly that his view on capital punishment is
actually more consistent with St. Thomas’s principles than Thomas is
with himself. Tollefson argues that when Aquinas states that “God in
inflicting punishment does not intend the evil for those punished,”97
he should really argue, if he wants to be consistent with himself, that
God did not intend the evil of death in any respect. Tollefsen’s argument is misguided. Aquinas did not reach the conclusion of Tollefsen
not because he was inconsistent but because for Thomas, theology
must be consistent with the data of revelation.98 As we saw above,
Aquinas thought that capital punishment was part of both natural and
divine law and that God did will death on individuals, just not for the
sake of death.99 The NNL theorists should remember that whatever
they think they have discovered in the NNL theory, if it is in conflict
with revelation, as their doctrine of capital punishment clearly is,
then their theory must give way to the teaching of revelation. As the
First Vatican Council makes clear, “Hence all believing Christians are
not only forbidden to defend as legitimate conclusions of science
such opinions that they realize to be contrary to the doctrine of faith,
particularly if they have been condemned by the Church, but they
are seriously bound to account them as errors that put on the fallacious appearance of truth.”100
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Conclusion
It is clear that the received Catholic teaching on capital punishment
has been proposed infallibly by the ordinary and universal magisterium and that the case that Ford and Grisez made for contraception
can be made more strongly for capital punishment. In almost every
area treated by Ford and Grisez—papal magisterium, catechisms,
canon law, doctors of the Church, consensus of theologians, and Fathers of the Church—the case is stronger for capital punishment
than it is for the Church’s ban on contraception. Indeed, the NNL
theorists have consistently failed to examine all the evidence for the
legitimacy of capital punishment. In part, their lapses seem to be
motivated by their predetermined conclusion that capital punishment is intrinsically evil. The disturbing aspect of the NNL theorists, however, is that their curious view of natural law has led them
to deny the doctrinal content of both scripture and tradition. God
prescribed in the Old Testament the death penalty for a whole host
of violations of moral, ceremonial, and judicial law, and God simply
cannot do or command that which is intrinsically evil. Does this entail that NNLT must be rejected? The answer is not necessarily, but
one aspect of it must be modified. If the NNLT is to be brought in
line with Sacred Scripture and the tradition, it must affirm either
that it is innocent human life, as opposed to merely human life, that
constitutes one of its basic goods, or that human life in this world
is not always inviolable (and can and sometimes must be subordinated to a superior good). It should also be emphasized that their
treatment of the doctrine of capital punishment opens the door to
a type of moral relativism that they repeatedly claim to oppose. The
position that the NNL theorists have heroically staked out on doctrinal issues related to marriage and the family (e.g., contraception,
masturbation, and the indissolubility of marriage) is fundamentally
undermined by their position on capital punishment. Finally, NNL
theorists need to be reminded that without revelation only a few individuals will come to a true knowledge of even those things we can
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discover through human reason, but this true knowledge will occur
only after a long time and with an admixture of many errors.101 As
Vatican I rightly teaches, revelation allows us to know not only those
supernatural mysteries beyond human reason, but also those divine
truths accessible to human reason so that they can be known “by
everyone with facility, with firm certitude, and with no admixture
of error.”102
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