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FIRST AMENDMENT:  RELIGIOUS LIBERTY (LAW 843) 
Associate Dean Thomas Berg 

University of St. Thomas School of Law 
Fall Semester 2010 (W, F 9-10:25 a.m.) 

 
 
 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech . . . . 

      – U.S. Const., Amend. I 
 
 

[L]et us with caution indulge the supposition that morality can 
be maintained without religion.  Whatever may be conceded to 
the influence of refined education on minds . . . reason and 
experience both forbid us to expect that national morality can 
prevail in exclusion of religious principle. 

      – George Washington, "Farewell 
        Address" (1796) 
 
 

We never do evil so fully and cheerfully as when we do it out 
of religious conviction. 

      – Blaise Pascal, Pensees (1659) 
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FIRST AMENDMENT:  RELIGIOUS LIBERTY 
 
Phone: 651 962 4918               Office: MSL 412 
Email: tcberg@stthomas.edu                     Office hours: M and Th 1:30-3  
 
 

COURSE SUMMARY AND OBJECTIVES 
 
This course will introduce students to legal problems concerning the relationship of 
religion and government, primarily those under the Religion Clause of the First 
Amendment to the U.S. Constitution, which states that “Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof.”  We will 
also read decisions under state constitutions and some relevant pieces of legislation.  We 
will study some additional materials on the history behind the Religion Clauses, as well 
as some overall theories that have been proposed for their interpretation.  Finally, we will 
briefly discuss the role of religion in legislation and political decision-making. 
 
The course objectives are to develop and increase: 
 

• Your knowledge about the history and philosophy of religious liberty in America 
and the courts’ interpretation of it 

• Your legal analytical skills concerning problems of religious liberty and 
constitutional interpretation 

• Your conception as citizens and prospective community leaders (whether 
religious believers or not) of how government and religion best interact 

• Your research and writing skills (for those writing a paper) 
 

Reading Assignments 
 
The casebook is MICHAEL MCCONNELL, JOHN GARVEY, AND THOMAS BERG, RELIGION 
AND THE CONSTITUTION (Aspen Publishers, 2d ed. 2006).  There will be occasional added 
readings on Blackboard or at http://www.bc.edu/ReligionAndTheConstitution.  The other 
reading you will do will be in the course of preparing your final paper, if you choose to 
write one. 
 
Some additional (optional) resources are available on Blackboard and elsewhere.  One 
resource I encourage you to peruse regularly is the (very comprehensive) Religion Clause 
Blog kept by Prof. Howard Friedman, http://religionclause.blogspot.com.    The bloggers 
at Mirror of Justice, including me and some of your other UST Law professors, also 
discuss Religion Clause cases fairly often; see http://www.mirrorofjustice.blogs.com.  I 
encourage you to send me stories, issues, and questions on religious freedom that you see 
in the news.  I will incorporate these into class discussion, and as explained below, I will 
factor them into my evaluation of your class participation.     
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Grading 
 
Your grade in the course will be determined as follows: 
 

• Midterm examination (1/3) 
• Final research paper or examination (2/3) 
• Class participation (raising or lower grade; see below) 

 
The midterm examination will be held just before the middle of the semester and will 
cover the material we have studied up to that point.  It will be a familiar law examination, 
presenting hypothetical situations and asking you to discuss the legal issues that they 
raise.  It may require short answers or longer answers.  It will likely be a take-home exam 
that you have a few hours to complete, with some flexibility to choose when to pick it up 
and return it. 
 
For the final 2/3 of your grade, you may choose either to take a final examination or to 
write a research paper on a topic related to the course material.  The final exam will be 
similar to the midterm, but longer and covering the entire course.  It will be held on the 
date set in the final exam schedule. 
 
The research paper, which will be due on December 20, 2010, must meet the same length 
criterion as the Law School’s upper-level writing requirement: at least 7,500 words 
including footnotes or endnotes.  The paper may deal with some legal issue, a court 
decision or line of decisions, or some matter concerning the history or theory of church-
state relations.  I am pretty flexible in treating a topic as relevant to the course.  I will post 
a (non-exhaustive) list of suggested topics at the beginning of the semester, and you must 
get my approval for your topic before you proceed with a bibliography, outline, and first 
draft.  I will meet throughout the semester with students who have chosen to write a 
paper. 
   
Class participation can raise or lower your grade.  Good class participation—including 
quality, not just quantity—can raise your grade a level (e.g., B to B+).  One very valuable 
way of participating is to do a little bit of outside reading during the semester online or in 
the newspaper, find news items about religious-freedom issues, give them some thought, 
and propose items and questions for class discussion.  On the other hand, failure to meet 
the minimum requirements of attendance and preparation will lower your grade.  If you 
are absent more than seven classes, I will lower your grade or give you an F as I judge 
most appropriate.  I also reserve the right to lower your grade if you are unprepared in 
class without having given me notice. 
 

Persons with Disabilities 
 
The University of St. Thomas offers services to qualified students with disabilities and 
provides reasonable and appropriate accommodations necessary for physical, academic, 
and social accessibility.  Support services are provided to enrolled students based on 
assessed needs.  These services may include counseling, identification and referral 
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services, accommodation and academic assistance, interagency coordination, and 
advocacy services.  For more information, contact the Enhancement Program – Disability 
Services, (651) 962-6315. 
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RELIGIOUS LIBERTY 
READING ASSIGNMENTS 

 
Mtg #  Subject         Pages 
 
1 I. INTRODUCTION            1-14 

 
2 II. HISTORY: ESTABLISHMENTS AND RELIGIOUS LIBERTY    15-45 
 
 III. FREE EXERCISE OF RELIGION 
 
 A. Are Accommodations Constitutionally Required? 
3  1. The Exemptions Question: 19th Century and Modern     113-16, 123-37 
4  2. Historical Perspectives on Religious Exemptions  85-103, 65-67 
5  3. The Demise of Required Exemptions (Smith)   137-50 
”  4. Responses to Smith       150-62 
 
 B. Free Exercise Litigation 
6  1. Under Smith: What is “Neutral and Generally Applicable”? 162-76 
  2. Under the Sherbert/RFRA approach: 
7       a. What is a Significant Burden on Religious Exercise?  176-92 
8       b. What is a Sufficient Government Interest?          199-217, 223-24 

BB readings 
 
 C. Are Legislative Accommodations Permitted? 
9  1. Are Accommodations Legitimate?     225-38 

BB readings 
9-10  2. Legislative Accommodations: Case Law    238-51 
10  3. Denominational Neutrality      251-66 
 
 D. Institutional Free Exercise 
11  1. Intra-Church Disputes               295-308 
 
 MIDTERM EXAMINATION (after class #11) 
 
 IV. THE POWER OF THE PURSE: AID TO RELIGIOUS INSTITUTIONS  
 
 A. Intro and History 
12  1. Intro to Government Aid Disputes and History   339-55, 45-64 

         Hein (Website) 
13  2. 19th-Century Disputes over Nonpublic Schools   355-72 
 
 B. Modern Doctrine 
14  1. The Limited-Aid Approach (Lemon etc.)    372-87 

BB reading 
15  2. The Neutral-Aid Approach: Indirect Aid (Vouchers etc.)           398-417 
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16  3. Neutrality and Direct Aid      417-34 
 ”  4. State Restrictions and Free Exercise    435-48 

Colo. Christian U. (website) 
17  5. “Charitable Choice”: Aid and Autonomy    456-69 

BB readings 
 
 V. RELIGION AND GOVERNMENT’S ROLE IN CULTURE 
 
 A. Efforts to Create a Public Culture: Public Schools Etc. 
18  1. School Prayer I                471-72, 483-95 

Review 56-64 
19  2. School Prayer II                          496-510 
20  3. Public Religious Displays I      510-24 
21  4. Public Religious Displays II     524-46 

Salazar v. Buono (Website) 
 
 B. Regulation of Private Religious Speech/Activity 
22  1. Introduction to Free Speech              594-611 
23  2. Religious Speech in Public Schools I             622-28, 634-50 
24  3. Religious Speech in Public Schools II      CLS v. Martinez (Website) 
 
 C. Religion and Public-School Curriculum 
25  1. Creation and Evolution      546-60 
 
 D. Religion and Democracy 
26  1. Religion and Political Decisionmaking    665-86 
 ”  2. Religious Institutions in Politics              694-704 
 
 FINAL EXAMINATION (date TBA) 
 
 FINAL PAPERS DUE (December 13, 2010)  


