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CIVIL PRETRIAL LITIGATION – FALL 2012  

Course Syllabus and Schedule 

Instructor:  Gregory Merz 

Gregorymerz@hotmail.com 

612 632 3257 (Office) 

612 805 9594 (Mobile) 

 

Class description: Most civil cases settle.  What this means is that most lawyers who call themselves 

“trial lawyers” are more accurately described as “pretrial lawyers.”  Nonetheless, the most effective way 

of securing a satisfactory result for your client will usually mean preparing the case in a way that will 

allow you to be successful at trial.  In this way, you can assure that any pretrial resolution will come from 

a position of strength, rather than one of desperation. 

This class is intended to help students learn to develop and execute a plan that will best position the client 

for trial.  Basic elements of pretrial practice that will be addressed include fact investigation, pleading, 

written discovery, depositions, motion practice, alternative dispute resolution, and settlement.  We will 

work on developing a practical understanding of the rules of civil procedure that govern pleading, 

discovery, and motion practice and how to use those rules to the advance our client’s position.  We will, 

however, go beyond the rules to address methods and strategies for effective communications with clients 

and opposing counsel, thorough and efficient fact investigation and analysis, and tactical, strategic, and 

ethical considerations associated with pretrial procedures.  We will also discuss professionalism and 

ethical behavior and consider how to put those values into practice in litigation.   

Grading and expectations:  Your grade in this class will be based on three types of assignments:  1) 

short written assignments (50%); 2) in-class presentations on specific topics of interest (20%);  3) role 

play exercises (20%).  In addition to these assignments, 10% of your grade will be based on the quality of 

your class participation. 

Written assignments:  These will consist of exercises in which you prepare a piece of work product, such 

as a complaint, that is typically a part of pretrial civil litigation.  For some of these assignments you will 

work on your own; for others you will be asked to work collaboratively.  Written assignments will be 

turned in at the beginning of class.  Late assignments will be accepted only for very substantial good 

cause shown. 

In-class presentations:  On the first day of class, you will sign up for a project from a list of topics related 

to pretrial litigation.  On the date indicated, you will make a 20-30 minute presentation to the class and 

turn in a paper, not to exceed ten pages, on your topic. 

Role play exercises:  These exercises will provide you with an opportunity to practice the skills you are 

learning in a realistic simulation.  You will be playing the role of a litigator representing your client in 

various facets of pretrial procedure. 

Class participation:  Most classes will include discussion of one or more exercises from our textbook. 

These exercises present real world litigation problems that we will work through together to help develop 
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your ability to think critically and strategically.  Adequate preparation for, and active engagement in, 

these discussions will be critical to their usefulness to you. 

Please plan to attend all class sessions, in order to get the benefit of their content and also to facilitate the 

role play exercises.  You and your classmates must depend on one another to make these exercises 

succeed.  If someone is unexpectedly absent, this will make it very difficult for the exercises to be 

completed as planned.  If you know that you will be absent, please let me know as soon as possible so that 

I can adjust the assignments. 

Classroom accommodations will be provided for qualified students with documented disabilities.  

Students are invited to contact the Disability Resources office about accommodations early in the 

semester. Telephone appointments are available to students as needed. Appointments can be made by 

calling 651-962-6315 or 800-328-6819, extension 6315. You may also make an appointment in person in 

Murray Herrick, room 110. For further information, you can locate the Disability Resources office on the 

web at http://www.stthomas.edu/enhancementprog/.  

Course Schedule: 

Date Topic Assignment 

 

August 27  

(Class 

One) 

 

Introduction; 

Case analysis 

and planning; 

Factual 

investigation; 

Client and 

witness 

interviews 

1. Reading:  Dessem, Pretrial Litigation: Law, Policy & Practice, chs 1, 2 and 

3; The Initial Client Interview, Jim Calloway, Oklahoma Bar Association 

(available at http://www.okbar.org/members/map/articles/interview.htm);  

Role play exercise:  Client interview 

Discussion: Dessem, p. 65, Exercise No. 1 

September 

3 

Labor Day – No 

class 

 

September 

10 (Class 

Two) 

Pleading – 

Complaint 

Due at beginning of class:  Client interview memo 

Reading:  Dessem, ch. 4; Bell Atlantic Corp. v. Twombly; Ashcroft v. Iqbal; 

ABA Commission on Billable Hours Report, (available at 

http://www.judicialaccountability.org/articles/ABABillableHours2002.pdf) 

Presentation:  Alternative billing arrangements  

Presentation:  Interviews with non-party witnesses 

Presentation:  Pleading an affirmative claim under Iqbal and Twombly 

Discussion:  Dessem, p. 106, Exercise Nos. 1 and 2 
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September 

17 (Class 

Three) 

Pleading – 

Answer, 

counterclaim, 

third party 

practice, 

removal 

Due at the beginning of class:  Complaint 

Reading:  Dessem, ch. 5  

Presentation:  Affirmative defenses  

Presentation:  Plaintiff’s personal injury case selection  

Discussion: Dessem, p. 189, Exercise, and p. 201, Exercise No. 2 

Outline of movant’s argument for next week’s motion argument assignment 

served on opposing counsel and provided to the instructor on September 19 

Outline of respondent’s argument for next week’s motion argument 

assignment served on opposing counsel and provided to the instructor on 

September 21 

September 

24 (Class 

Four) 

Rule 12 

motions; 

amendment of 

pleadings; 

pretrial 

conferences; 

scheduling;  

Due at the beginning of class: Answer  

Reading:  Dessem, ch. 6 

Role play exercise:  Rule 12 motion argument 

Discussion: Dessem, p. 302, Exercise No. 1, and p. 303, Exercise Nos. 2 

and 3 

October 1 

(Class 

Five) 

Written 

discovery – 

Mandatory 

disclosures; 

interrogatories, 

requests for 

admission; 

document 

requests; e-

discovery; 

responses to 

written 

discovery 

Due at the beginning of class: Rule 26(f) report 

Reading:  Dessem, chs. 7 and 9 

Presentation: E-discovery  

Presentation:  Discovery objections  

Discussion: Dessem, p. 331, Exercise No. 4, and p. 430, Exercise No. 1 
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October 8 

(Class 

Six) 

Other discovery 

issues -- 

Protective 

orders; 

supplementation 

of responses; 

discovery 

disputes; 

motions to 

compel 

discovery; 

expert witnesses 

Due at beginning of class:  Interrogatories, document requests, requests for 

admission 

Reading: Daubert v. Merrell Dow Pharmaceuticals, Inc.; Kumho Tire Co. 

v. Carmichael; Goeb v. Tharaldson  

Presentation:  Retaining an expert  

Presentation:  Communicating with an expert  

Presentation: Admissibility of expert testimony  

October 

15  

Fall break – No 

class 

 

October 

22 (Class 

Seven) 

Depositions, 

Part I – 

Planning, use of 

documents, 

taking the 

deposition of 

the opposing 

party, non-party 

depositions 

Reading: Dessem, ch. 8 

Presentation:  Depositions of non-party witnesses 

Presentation:  Rule 30(b)(6) depositions  

Presentation:  Deposition ethics 

Discussion: Dessem, p. 365, Exercise No. 1 

 

October 

29 (Class 

Eight) 

Depositions, 

Part II – 

Defending 

depositions, 

dealing with 

opposing 

counsel, expert 

depositions 

Reading: Dessem, ch. 10 

Due at the beginning of class:  30(b)(6) deposition notice 

Presentation:  Expert depositions 

Role play exercise:  Deposition 

Discussion: Dessem, p. 458, Exercise No. 1 

November 

5 (Class 

Nine) 

Motions, Part I  Reading:  Dessem, chs 11 and 12 

Presentation:  Rule 30(e) 

Role play exercise:  Deposition 

Discussion: Dessem, p. 489, Exercise No. 1, p. 509, Exercise Nos. 1(c) and 

1(d) 
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November 

12 (Class 

Ten) 

Motions, Part II Due at the beginning of class:  Argument outline 

Role play exercise:  Summary judgment motion 

Discussion: Dessem, p. 531, Exercise No. 1, p. 539, Exercise No. 1 

November 

19 (Class 

Eleven) 

Settlement – 

Settlement 

agreements and 

releases  

Reading: Dessem, ch. 14; ABA Ethics Opinion 06-439 (available at 

http://www.illinoislegalmal.com/archives/06-439.pdf) 

Role play exercise:  Settlement negotiations 

Discussion: Dessem, p. 588, Exercise No. 1 

 

November 

26 (Class 

Twelve) 

Alternative 

dispute 

resolution, 

Mediation and 

Arbitration 

Due at the beginning of class:  Settlement agreement 

Reading:  Dessem, ch. 15; Discovery in Arbitration, Joseph L. Forstadt, 

Stroock & Stroock & Lavan LLP (available at 

http://www.stroock.com/SiteFiles/Pub428.pdf); Recommended Arbitration 

Discovery Protocols for Domestic, Commercial Cases, JAMS (available at 

http://www.jamsadr.com/files/Uploads/Documents/JAMS-

Rules/JAMS_Arbitration_Discovery_Protocols.pdf); Commercial 

Arbitration Rules, American Arbitration Association (available at 

http://www.adr.org/sp.asp?id=22440) 

Presentation:  Negotiation ethics 

Discussion: Dessem, Exercise Nos. 2 and 3 

 

December 

3 (Class 

Thirteen) 

Wrapping up:  

Rules for 

litigators 

Due at the beginning of class:  Five rules for litigators 
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