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In the moment of elation at this Word. one should not too easily get

comfortable with the Good News. The Gospel is a subversive proclamation.
It subverts the tentative essays of the feminist project even while often sid-
ing with those feminist voices as they are raised in protest and in plea for a
larger justice than the Western philosophical project has been able to de-
liver. It recognizes and yet subverts our self-assurance that we “know™
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about work: about what is valuable work, about how women work, and
about how women as workers are engaged by men and by society generally.

The Gospel is subversive in many ways relevant to the problem of
women and work, subverting what we think we know, and how we under-
stand the link between relational responsibility and justice. First, as this
article will suggest, in thinking about work, Lutheran feminists would want
to go beyond the existing claims of feminist scholars about how we can
know what we know. Before the law can support “good work,” we must
know what work is for human beings and how women experience work-
places. While Lutherans side with feminists in valuing contextual ways of
knowing, they would argue that the Gospel subverts all—including femi-
nist—understandings of how we know what we know.? In subverting femi-
nists” search for a new foundation of knowledge once the Western project
has been dismantled, the Gospel insists that our turn to contextual knowing
must embrace a larger context than the social and material conditions in
which women work.

Second, feminists have focused on relationality as at the core of all
important human endeavors,? including work. While Lutheran feminists
would share this focus, they would argue that the Gospel is subversive in
demanding a more genuine and inclusive relationality that decenters all
human efforts to describe what is at stake in working relationships. A key
conundrum for many feminists has been the challenge of negotiating the
conflict between their ethical and experiential preference for care of the
other with the facts of economic and social oppression of women that some-
times result when others take advantage of women’s care.* For Lutherans,
the Gospel reaffirms the rightness of sacrificial neighbor-love in a way that
does not necessarily carry the baggage of the inevitable victimization of
women.

A preliminary and necessary admission to those who stand outside the
Lutheran or Christian tradition: my argument about the way in which Lu-
theran feminism would reconstruct the boundaries of knowledge and care is
necessarily my own; it builds upon a long tradition of Lutheran ethics but a
relatively short historical period of discussion among feminists who are

2. DeANNA A. TaompsoN, CROSSING THE DIviDE: LUTHER, FEMINISM aND THE Cross 102,
114 (2004) (noting that Lutherans and feminists share a commitment to a hermeneutics of suspi-
cion, to a critical method and to a focus on experiential dimensions of knowing, but noting that
“Luther’s dialectical approach to human existence and God’s alien and proper work allows for a
deeper accounting of sin as harm done to others” that would affect how we understand what we
can truly know).

3. See, e.g., Marilyn Friedman, Feminism and Modern Friendship: Dislocating the Commu-
nity, in FEMINIsM AND CoMMmuNITY 187, 187 (Penny A. Weiss & Marilyn Friedman eds., 1995)
(noting the “predominant theme” of feminist thought is a critique of abstract individualism and “a
conception of the self as inherently social”).

4. See, e.g., MARTHA Mmnow, MAKING ALL THE DIFFERENCE: INCLUSION, EXCLUSION AND
AMERICAN Law 268-276 (1990) (describing how family members who lack privilege are endan-
gered both by rights-based approaches and relational approaches that deny them basic rights).
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Lutherans about what the dialogue between these two truditions would un-
cover. There is no authoritative “Lutheran feminist™ tradition, at least not
yet. Christian feminist voices, and even Lutheran feminist voices, arc multi-
valent, as was Luther’s own. On one hand, to speak as a Lutheran feminist
is to speak only for myself; each woman speaks a singular argument out of
a lived faith tradition as well as her experience and thoughts about women's
life-work, work in which any modern woman is immersed. More broadly. it
is always important to acknowledge that scores of intellectual children
birthed by both feminist jurisprudence and Lutheran theology bear new life
for the law, and one can find such plenitude even within the seemingly
narrow confines of Lutheran feminist theology itself.” However, to stress
such diversity does not foreclose the possibility of identitfying distinctively
Lutheran feminist themes that I hope this article will fairly. if incompletely.
represent. Many Lutheran feminist claims will bear a clear tamily resem-
blance while others will not.®

ldentitfying the commonalities within a tradition such as Lutheranism
is not just important to nourish those feminists ot faith who live within the
law and our own religious tradition. Our insights can similarly nourish
those from other traditions, religious and secular, whose lives the law and
the tradition shape because their wisdom can challenge ours. The challenge
for Christian feminists. including Lutherans, is to ensure that our insights
continually resound with our opening message, the Good News. Whether
we dream of better justice or stand in critique of law, our insights can be
authentic and true only so long as we keep in the center of our imagination
the true hope that is within us.

5. Among those voices who have done work relevant to ethics and law. see THoMesoN,
supra note 2: Mary M. SorBERG, CoMPELLING KNOWLEDGE: A Fuminis T ProOPOSAL ror an Eris
TEMOLOGY OF 1111 Cross (1997): Ann Pederson, Conversations Toward an Ongoing Lutheran
Reformation, 24 CurreNys i THEOLOGY AND MissioN 5 (1997): Kristen Kvam. “The Swear of the
Brow is of Many Kinds: ™ Luther on the Duties of Adam and His Sons. 24 Currints N THeoroGy
AND Mission 44 (1997),

6. Even authentically Lutheran contributions from feminist theologians may create disso-
nance among Lutheran traditionalists. See Pederson, supra note 5, a1 6. On the other hand. in my
view, it is also important to be careful about the tact that some who affiliate with Luthcran congre-
gations and institutions do not (or do not always) make arguments consistent with recognized
Lutheran theology. As with other streams within a religious tradition. non-Lutherans who come
upon “a Lutheran who is a feminist™ need to probe with care whether the individual's arguments
are consistent with the core of the Lutheran witness belore associating [entinist theologics with
Lutheranism. As an example of a Lutheran-afTiliated theologian utilizing non-Lutheran arguments.
see, e.g., Marit Trelstad, Relationality Plus Individuality: The Value of Creative Self Agencv. 38
Draros 193, 198 (1999) (employing a Whiteheadian perspective o argue that it can he damaging
(o “preach™ relationality to women who have had their “intrinsic. subjective being violated.” and
urging that women's struggle “is not to see themselves as a part of a risky relationality. bul may
be, rather, to affirm their own “ego boundaries™ in psychoanalytic terms. “intrinsic value™ or
ageney in process terms, or places of plain safety in very practical terms™).
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I. How WE Know How WoOMEN WORK AND SHOULD WORK:
DEEPENING CONTEXTUAL KNOWLEDGE AND
AvVOIDING FOUNDATIONALISM

A. Lutheran-Feminist Agreement on Knowing As Contextual

As suggested, Lutheran feminists would approach the problem of
knowledge in ways similar to secular feminists—by focusing on deep, con-
textual “knowing” that can only be partial and contested, but they would
interrogate even traditional feminist methods for knowing what we know. A
major effort in modern feminist jurisprudence has been to undermine the
Western turn to abstraction as the major methodology for understanding the
truth and resolving important ethical as well as legal issues.” Feminist law-
yers have called for a return to contextual investigation about reality and
contextual reasoning about justice in diverse critiques.® They have sided
with historians and Crits in demanding that the context of legal rule-making
must be considered in critically examining the law; they have argued that
social policy and historical movements play a key role in shaping law in
ways that produce as many unjust results as just ones.® They have lifted up
the particular context of the lives of women as a missing, almost deliber-
ately ignored element of consideration when judges and legislators have
made law.'® In proving how women have been invisible to the law, they
have given countless examples, from women’s legal incompetency in the
nineteenth century'' to the recurring theme of the limits that reproduction
and child care place upon women’s social possibilities in the twenty-first
century.'?

7. See Nancy LeviT & RoBERT R.M. VERCHICK, FEMINIST LEGAL THEORY: A PRIMER 13,
48-49 (2006) (describing feminist “special attention” on contextual reasoning).

8. See, e.g., MiNow, supra note 4, at 322 (critiquing abstract reasoning for obscuring ambi-
guity of problems and human relationships, and empowering wrong/right argumentation rather
than recognition of convergent ideas, in the context of life and death decisions).

9. See, e.g., JupiTH A. BAER, OUR Lives BEFORE THE Law: CONSTRUCTING A FEMINIST
JurisPRUDENCE 72 (1999) (describing feminists’ rejection of reason and “‘rigorous logical ma-
nipulation of abstractions’ in favor of ‘sensitivity to context and . . . a faith in emotion and intui-
tion as tools of thought’” (citing Joan Williams, Deconstructing Gender, in FEMINIST
JURISPRUDENCE 44-45 (Leslie Friedman Goldstein ed. 1992))).

10. See, e.g., MARTHA CHAMALLAS, INTRODUCTION TO FEMINIST LEGAL THEORY 4-5 (2d ed.
2003) (describing the recurring theme of “the importance of women’s experience” in feminist
scholarship and arguing that women’s injuries have been unrecognized or minimized because
“women’s experience is not adequately expressed in the law™).

11. See Nadine Taub & Elizabeth M. Schneider, Women’s Subordination and the Role of
Law, in FemINisT LEGAL THEORY: FounpATIONS 9, 10 (D. Kelly Weisberg ed., 1993) (describing
women as “legal nonentities unable to sell, sue or contract without the approval of their husbands
or other male relatives™).

12. See, e.g., BAER, supra note 9, at 145 (arguing that men help to sustain women’s inequal-
ity by refusing to share birth control, child care, household work, and financial responsibility with
their children’s mothers); Tove Stang Danr, WoMEN’s Law: AN INTRODUCTION TO FEMINIST
JurispRUDENCE 104-107 (Ronald L. Craig trans., 1987) (arguing that women’s pregnancies and
caretaking responsibilitics are largely forced upon women and prevent them from gaining self-
determination and self-realization).
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Feminists, however, charge that abstract ways of knowing cause more
harm than simply blinding lawmakers to essential pieces of the social puz-
zle that law attempts to set in order.'” Feminists also claim that abstract
reasoning about truth, on its own. permits lawmakers to distance themselves
from those who seek justice, or indeed to blame victims in the legal system
for their own misfortunes.'? As they have proposed new justice and new
ways in which the legal system should interact with women, feminists have
also called for lawyers to account for and honor their client’s lifc as they
communicate and decide with, and advocate for their clients.'”

The sphere of women’s work exemplifies the problem with ignoring
context in tavor of abstract thinking as well as any other. We might take the
conundrums of modern-day divorce and sexual harassment as two exam-
ples. Attempting to resolve the courtroom acrimony of divorce, lawmakers
designed no-fault dissolution regimes that acknowledged, but did not fully
understand, what it means that women’s domestic work is unpaid. These
regimes, designed around an abstract understanding of gender equality, em-
ploy a presumption that equal division of assets would achieve equal oppor-
tunity for both men and women.'® Yet, despite statutory laundry-lists of
tactors that authorize judges to deviate trom perfectly equal division. the
failure of lawmakers and judges to truly understand the etfects of unpaid
women’s labor on their property and income status has resulted in the crea-
tion of serious property outcome inequalities between men and women after
divorce.'” As feminist legal theorist Judith Baer puts it, “The truth we can
get at through the legal language is that laws [that award only wives ali-
mony] discriminate against men. The truth we cannot get at is the harm
divorce law does to women.”'™ Had these seemingly progressive lawmakers

13. See Luvir & VERCHICK, supra note 7, at 5152 (noting how legal story-telling fails (o
Ltake account ol women’s expericnces).

14. See, e.g., CHAMALLAS, supra nole 10, at 73-74 (noting “judicial insensitivity™ Lo battered
women and “cxamples of judges blaming women for “provoking” violence against them and dis-
playing irritation at having to spend valuable court time attempting to get o the bottom of family
disputes™).

15. See Cynthia Grant Bowman & Elizabeth M. Schneider. Feminist Legal Theory, Feminist
Lawmaking, and the Legal Profession. 67 ForpHam L. Ruv. 249, 258, 267 (1998) (describing
Cynthia Fuchs Epstein’s history of feminist law firms that attempted to “democratize attorney-
client relations, and establish egalitarian working communities”™ and Carric Menkel-Meadow's
research suggesting that women lawyers, following an ethics of care, “would reject adversarial
modes ol practice and seek modes of lawyering that take the interests of all parties into account
and endeavor (o preserve the relationships among them™ and “organize their work relationships in
a less competitive, more collaborative and egalitarian manner™).

16. See CHAMALLAS, supra note 10, at 32 (noting that no-fault divorce gained popularity in
an era when feminists envisioned equal sharing of family life between men and women and sup-
ported “cqual, non-gender-based standards” for divorce, custody and child support. despite femi-
nist skeplicism about its benefits).

17. See Bagr, supra note 9. at 104-103 (describing the contribution of divorce to the “femi-
nization of poverty” becausc of the declining economic status of ex-wives as compared with their
ex-husbands).

18, Id. at 105.
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and judges understood in a deep way the relationship between women’s
unpaid and underpaid labor, such as the limitations that child care responsi-
bilities put on their ability to earn and accumulate assets, the inevitable
failure of a facially “equal” policy of asset distribution in divorce would
have been clearer.

Similarly, we might note how difficult it was for women to achieve
parity of workplace conditions because of abstract thinking about the nature
of equality and discrimination. It has now become something of a running
joke among feminists and judges that sex discrimination was only included
in Title VII in order to trivialize and defeat the law.'® But if we look at the
campaign that had to be mounted for judges and lawmakers to recognize the
connection between hostile, sexually subordinating conduct in the work-
place and the unequal position of women,*® we see the consequences of
understanding equality as an abstraction. Lawmakers’ failure to ask real
women how their productivity and dignity are affected—and to take their
answers seriously—when their supervisors can grope, sexually demean and
proposition them without reproach, has slowed not only the development of
the doctrine, but also its implementation.?!

Beyond specific “told you so” examples like divorce, however, femi-
nists sometimes have difficulty explaining why contextual thinking is more
likely to gain purchase on the truth than abstract reasoning. Some seem
almost to resort to the argument that this is how women do think, and so it
must be a valid way of understanding the world,?? yet, such an argument, if

19. But see Robert C. Bird, More Than a Congressional Joke: A Fresh Look at the Legisla-
tive History of Sex Discrimination of the 1964 Civil Rights Act, 3 WM. & Mary J. WoMmEN & L.
137, 138-142 (1997) (arguing that this commonplace notion is incorrect and that “feminists who
strongly supported the inclusion of sex as a protected class . . . secured its passage into law™).

20. See, e.g., Katherine H. Flynn, Note and Comment, Same-Sex Sexual Harassment: Sex,
Gender and the Definition of Sexual Harassment Under Title VII, 13 Ga. St. U. L. REv. 1099,
1103-1104 (1997) (describing, inter alia, early courts’ rejections of Title VII sexual harassment
claims because such harassment was “based on desire and not specifically on the gender of the
victim . . . ‘a personal proclivity, peculiarity or mannerism’ and an attempt to satisfy ‘a personal
urge,”” and a “distasteful and unfortunate occurrence” unrelated to the victim’s employment, and
their view that ““[t]o allow sexual harassment claims under Title VII would turn every ‘pass’ into a
potential lawsuit, would ignore the reality of natural sexual attraction between men and women,
and would invite false claims of sexual advances as retaliation for negative employment decisions
or discipline”).

21. See, e.g., Avon L. Sargent, Topical Summary, Are the Legal Remedies Available to Sexu-
ally Harassed Women Adequate? 20 WoMeN’s Rrs. L. Rep. 185, 189 (1999) (noting that “many
victims believe that their employer’s grievance mechanisms are designed to protect the employer
instead of the employee,” that “a number of corporations failed to provide their equal employment
or affirmative action staff with sufficient independence and authority” resulting in inadequate
prevention or investigation of claims, and that “many employers, including local governments, do
not have policies, complaint procedures, and training in place to address sexual harassment”).

22. See, e.g., CuamaLLas, supra note 10, at 56, 59 (describing the critique of conservative
readers of Carol Gilligan and Robin West’s work for tracing “the origin of sexual differences to
biology™).
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it indeed is sufficient, certainly does not establish the priority of contextual
ways of knowing over logical reasoning or other speculative inquiry.

B.  The Lutheran Tradition on Knowledge—Finitum Capax Infiniti

Lutheran feminists stand together with other feminists in lauding the
turn to contextual jurisprudence. Luther himself was famously a contextual
thinker. Whether he was writing a sermon for his uneducated congregants
or a commentary on the Bible, parsing a papal document or engaging a
noted academic, Luther reflected his basic interpretive view, which was rhe-
torical and concrete: [Ljet God’s word be what it may, I must pay atten-
tion and know to whom God's word is addressed.””™ Indeed, Lutheran
theologians argue that to the extent he spoke of broad and abstract truths, he
built those truths from the ground up, from his personal experience and that
of others.”* Not one to make purely abstract pronouncements about eternal
principles and universal truths—except for the one Great Truth—his theol-
ogy is shaped with a keen sense of engagement with the Other. He argued.
**Experience alone makes a theologian. . . . It is by living—no, rather it is
by dying and being damned that a theologian is made, not by understand-
ing. reading or speculating.””* Indeed, theologian Ann Pederson argues,
Luther’s central insight of “justitication by grace through faith alone was
hardly an “abstract’” doctrine of Luther; rather it grew out ot his experience
coram deo [in the presence of God].”*¢

There are good, Lutheran reasons for a contextualized, narrative-driven
approach to the key problems of the human condition, whether in teiling the
good news that Luther was obsessed to proclaim, or puzzling about the
demands of justice. In explaining this approach, Luther focused on the core
of the Gospel message: finitum capax infiniti (the finite is the bearer of the
infinite).”” Pederson explains that Luther fought both Aristotle and many
Reformers whom he debated about the Eucharist, claiming that “it is in
Jesus the human one and in this created, earthly world where God is found.
God is found in, with, and under the created order . . .”—ubiquitous, “both
present at the right hand of God and in the elements of the Lord’s supper.”"

23, Beverly I. Suatton. Here We Stand: Lutheran and Feminist Issues in Biblical Interpreta-
tion, 24 CurreNts 1N Mission 23, 27 (1997) (quoting MarTIN LUTHER, 35 LuTHER'S Works 170
tJaroslav Pelikan ed., Concordia Publishing House. 1935-86)).

24, See SOLBERG, supra nole 5, at 56-57, 83: Pederson. supra note 5, at 10, 11 (noting
Luther’s approach was to reflect on details, particular and concrete, and to move Lo the abstract).

25, SOLBERG, supra note 5. at 57 (quoting Mar1IN LUTHER, 54 Lurier's Works 7 (Jaroslay
Pelikan c¢d.. Concordia Publishing Housc 1935-86); Martin Lutniur, D. MARTIN LUTHERS
WerkE: Krrnisorr: GESAMTAUSGABE 5, 163, 28 (Weimar: Hermann Bohlaus Nachfolger 1908)
(1883)).

26, Pederson, supra note 5. at 11,

27 Id. at 10.

28, fd.
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In Lutheran theology, what we can know about our own world is not
revealed in the same way as our salvation, but it is discemable using the
multiple ways we human beings have of knowing.*® Yet, finitum capax in-
finiti gives strong analogical justification for us to prefer contextual investi-
gation: if the finite is the bearer of the infinite, then it is first to the finite
that those who would know the world must look. Feminist lawyers have
been saying this for a long time: it is not in the abstractions such as justice
and fairness that we will find either the problems that plague human beings
or their solutions.*® A Lutheran feminist might argue that it is only in view-
ing the actual relations between persons in the world, how they oppress
each other or partner with each other, how they swallow up the earth’s
goods or act as stewards of those goods, that we will come to know what
we must about the world. Indeed, the feminist emphasis on real justice as
being embodied, as not being separated from our experiences and senses,
our suffering, our laboring, as much as our thinking, is caught up in this
concept.?!

Contextualized jurisprudence about work requires a deep appreciation
of the lives of men and women who work—one that goes beyond statistical
véritiés such as the differences between men and women’s pay,*? or the
number of hours that women put in doing domestic work after they have
completed their paid labor.** While these statistics are helpful starting
places to identify the existence of unjust structures as well as effective evi-
dence lending veracity to individual women’s description of their situations,
they do not do justice to the complex experience of women working.

Nevertheless, a simple resort to women’s narratives or studies to
counteract the abstractions that theory and statistics offer is not enough to
satisfy the demand for contextual knowing. Lutherans come to the observa-
tion and evaluation of social life with deep suspicion about how humans
construct their ways of knowing,* whether in individuals’ narratives of

29. SOLBERG, supra note 5, at 77, 82 (noting Luther’s view that reason “used in its proper
domain—to draw logical conclusions, for example, or in human cultural endeavors” was an im-
portant source of human knowledge; and Althaus’ view that for Luther, experience was a medium
for the receipt of knowledge).

30. See, e.g., BAER, supra note 9, at 72-74 (describing Joan Williams’ contrast of Enlighten-
ment thinking which celebrates reason and “rigorous logical manipulation of abstractions” toward
truth with feminist epistemology, and describing conventional legal theory as a “reasoned, dichot-
omous, oppositional, hierarchical, abstract, and deductive epistemology of separation™).

31. See Mary M. Solberg, Notes Toward an Epistemology of the Cross, 24 CURRENTS IN
THEOLOGY AND Mission 14, 17-18 (1997).

32. The relative status of pay women have received for the kinds of work they do has long
been a subject of feminist legal theory. See, e.g., CHAMALLAS, supra note 10, at 187-189 (arguing
that women’s jobs are devalued, and paid as much as twenty percent less in 1980s studies).

33. Id. at 192-93 (discussing devaluation of women’s household labor and noting studies
demonstrating that working women still do disproportionately more housework than men in the
same households).

34. See, e.g., THOMPSON, supra note 2, at 102 (describing the “hermeneutics of suspicion”
shared by feminists and Lutherans); Carl H. Braaten, God in Public Life: Rehabilitating the Or-
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their own experiences or statistical or other “material” investigations of so-
cial patterns. The Lutheran emphasis on the way in which sin infects both
reason and the will*® requires deep skepticism about what we have desig-
nated as “just” or “equal” and how we have come to know the conditions of
work and home life. Lutherans believe that the ways in which we construct
and determine what “the world is,” including our most scientific methodol-
ogies, are pervasively scarred by our will to re-vision things to justify our-
selves and to assimilate what we know and what we see (o our own flinitely
understood self-interest.*®

In this view, women are no more exempt from the sin of self-justifica-
tion and self-regard than men, even it the ways in which these sins are
manifested may be somewhat ditferent. One implication of this view is that,
notwithstanding Victorian sentimental views that women are innocent
souls,”” any account of work that essentializes and prefers women's
strengths and virtues without admitting their vices and weaknesses must be
viewed with suspicion.

Lutheran theologian Mary Solberg describes the yield of this herme-
neutic of suspicion in ways that any postmodern feminist would find reso-
nant: our knowing is necessarily limited, interpreted. partial, and
contested.* One might say, in Lutheran terms, that broken knowledge is as
much due to our own sin as the sinful structures around us;* our natural
finitude, moreover, limits humans’ ability to understand themselves through
experience or any form of human knowledge.

The metaphor that reminds Lutherans, conversely, that the finite is not
the infinite, that we cannot know the full truth either through empirical ob-
servation or through intuition or abstract reasoning is this: God absconds;
God hides from us.*” Our work is but a set of the masks of God; however.

ders of Creation, Firsy THinaGs, Dec. 1990, at 34 (noting that natural law is always suspeet he-
cause it is discovered by human reason obscured by cvil); SorBrra, supra note 5. at 77-79.
98-99 (noting, inter alia, Luther’s view that God cannot be known “through theology™ withoul
revelation. and thal “cven good theology was an imperfect. stumbling, and sometimes internally
contradictory—bul above all, human—attempt to describe, clarily. and interpret what God re-
vealed (o/through faith in the duily living of ir’).

35. See MICHAEL G. BAYLOR, ACTION AND PerRSON: CONSCIENCE IN LATI SCHOLASFICISM
AND THE YOUNG LuTtner 150 (1977).

36. For a lengthier discussion of Luther’s view of the workings ol the conscience, see Marie
A. Faitinger, “No More Deaths™: On Conscience, Civil Disobedience, and a New Role jor Truth
Comimnissions, 75 UM.K.C.L. Rev. 401, 420-422 (2006).

37. See. e.g.. CHAMALLAS, supra note 10, at 124-25 (noting Victorian “portrait of feminin-
ity that portrayed women as “innocent, fragile, vulnerable, sexless™).

38. See Solberg, supra note 31, at 17-18.

39, See also THoMPSON, supra note 2, at 102 (noting how Lutherans call for a recognition of
“the provisional nature of interpretation and the tendency of interpreters to presuppose and enforce
cultural norms and ideologies™).

40. See Gerhard O. Forde, Naming the One Who Is Above Us, in SPEAKING oF THE Criris-
TiAN Goo: Tee Hory Trinity AND 11 CHALLENGES oF FrMinesm 110, 113-14 (Alvin F. Kimel.
Jr., ed., Ecrdman’s, 1992) (noting that God is “[lying] in wait for us in our attemipts to speak of
him,” that “God is . . . ‘the absconder,” the onc who wills not to be seen by us in his ‘naked
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when the masks are pulled off, God is not revealed but missing.*' Human
beings will not see God’s face or know God truly, except at the foot of the
cross.*? Besides underscoring that no one has noetic privilege, whether she
is the most saintly Christian or most accomplished scholar, this metaphor
reminds us that our quest for understanding about our world is necessarily
risky,*> doomed indeed to a certain amount of failure, but necessarily
undertaken.

C. A Lutheran Interrogation of Secular Women’s Ways of Knowing

On the other hand, a Lutheran feminist might expect that any contex-
tual exploration of women’s situation in work and the family be fuller than
those explorations traditionally demanded by secular feminists. That is, she
might well demand that women’s moral and spiritual lives, and their inter-
actions with the divine as well as the material world, be part of the way in
which women’s experience is understood.** To understand the experience
of a sexually harassed woman, for example, through the narrow lens of her
interactions with her harasser in the workplace, without exploring how her
relationships with her God and others may shape or alter her experience of
oppression, is to trivialize a woman’s life and give her harasser more power
over reality than he deserves or even believes he has. As I will suggest, at
the core of their experience, Christians, perhaps with others whose life ex-
periences transcend material reality, understand themselves as beloved and
free. This real experience will alter their interactions with even the most
oppressive workplaces in which they find themselves.

One consequence of feminists’ own success in undermining the West-
ern philosophical project is that they, too, have gone on a hunt for some
unshakable foundation for understanding the nature of social and economic
relations between men and women—for something we can know truly
about the core or essence of those relations. In that search, feminists have
sometimes bitterly fought with those who claim to locate, sometimes in
some remembered past, an ideal socioeconomic relation that represents the
authentic women’s experience.*® Thus, feminists have attacked those, some
of them religious people, who propose to order social relations according to

’ oy

majesty’”); see also THoOMPSON, supra note 2, at 2225 (describing God’s hiddenness, particularly
in the cross).

41. See Paul Chung, The Future of Martin Luther in Asian Context, 42 DiaLoG 62 (2003);
MARTIN LUTHER, 14 LUTHER’S WORKS: SELECTED PsaLMs 114 (Jaroslav Pelikan ed., Concordia
Pub. House 1958) (noting that human works are “the masks of our God, behind which He wants to
remain concealed and do all things™).

42. See SOLBERG, supra note 5, at 83-87.

43. See Pederson, supra note 5, at 9.

44. See, e.g., SOLBERG, supra note 5, at 36-37 (noting how traditional epistemologies “erase,
exploit, [and] marginalize” women and the demand for women to be included as legitimate
“knowers” and subjects of knowledge).

45. See, e.g., Taub & Schneider, supra note 11, at 13-15 (describing the ideology of separate
spheres).
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theories of complementarity between men and women.™ And they have
resisted the identification of physical ov emotional attributes or functions as
characterizing the “‘essence of womanhood.” stressing the vast diversity in
women’s character, biology and experience.”’

With other feminists, Lutherans would agree that neither any past nor
any current social and economic order is the natural order for relations be-
tween women and others in this world. To be sure, Lutheran doctrine
evinces a robust sense of natural law.* In discerning that law. however,
Lutherans part company with those who assume that some historical or ide-
alized social and economic relationship reflects the natural order of work
and the family.* Given their view of the pervasiveness of sin. Lutherans
would be likely to warn that both past and future orders can only rightly be
understood as the frail, broken and limited embodiments of just relations at
best.> Thus, the relationship between work, women and the family that we
see around us, whether in highly industrialized societies or in agrarian com-
munities, is highly unlikely to reflect God's plan for human community
given the intransigence of human sin. such as the desire to dominate and to
create hierarchies of worth. To rest any hope for our future in any “good old
days”—whether they are captured in ciphers such as the 1950s or the
1960s—is not only unrealistic but likely to be the product of corrupted
wishful thinking.

Christian feminism. however, would logically counsel feminists to be
wary of the many talse gods which beckon as teminists work to achieve
workplace and family justice for women. A Christian feminist might protest
that the tamiliar ideological foundations upon which feminist thinkers have
attempted to construct a way forward turn out, upon retlection, to be unsta-
ble. For example. some feminists have embraced the fact of human and
cultural difference as a foundation upon which the problem of gender domi-
nation can be resolved.” By making pluralism the watchword of the femi-

46. See. ¢.¢., ROSEMARY RADFORD RUTTHER, WOMANGUIDES: READINGS TowarD A Fumi
NisT Turorocy 61-65 (1985) (describing the historical way in which women’s dillerence is used
to subordinate them): Batwr. supra note 9, at 40 (describing the way gender dilference is used to
create hicrarchy): Tnomeson. supra note 2. at 97-99 (describing feminist challenges to Christian
hierarchics).

47. See. e.g.. Crari Dartos. Where WE Stand: Observations on the Situation of Feninist
Legal Thought. in FEMivIST LEGAL THIEORY FousnpaTions 32, 34-37 (D. Kelly Weisberg ed..
1993) (describing  the potential drawbacks as well as benefits of discussing “women’s
experience’).

48. See GEOrGE W, FOrELL T AL, LuTHER AND CUiTURE 1416 (1960).

49, See. e.g., Rosert Brnnk, Thi Parapoxical. Vision: A PusLic THEOLOGY FOR THE
TweNTY-FirsT CunTury 76-77 (1995) (noting Lutheran and Augustinian views that humans arc
in a fallen state and without positive law human beings would “act like beasts,” particularly. in
collectives).

50, Id. at 90-92 (noting the error ol Reformed and Catholic views that salvation is possible
through political or social transtormation, or through transformation by the Church).

51 See. e.g.. CHAMALLAS, supra nole 10, at 36-57 (describing cultural feminism’s attemplts
10 argue for changes i law based on {emale values and virtues).
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nist project, or in Christian terms, uncritically embracing as good the
diversity of creation, some feminists may hope to bridge the divide between
persons and to demolish the hierarchies of worth that have bedeviled
women.>2

Such feminists can encounter serious dilemmas as they attempt to both
embrace human diversity and challenge the social construction of women’s
place in public work and the family in many cultures around the world that
saddle women with the most burdensome and least rewarded forms of
work. Must a feminist who has staked her philosophical position on the
embrace of diversity simply accept a social order in which women are de-
nied the right to accumulate or own property, to engage in public work that
pays enough to support their children, or to find a level of work that does
not put them in an early grave? If a Western feminist mounts a critique of
such orders, is she being hegemonic or paternalistic, or imposing her cul-
ture’s views on other cultures instead of respecting their differences?’?

A Lutheran feminist would likely respond to this problem by arguing
that diverse social and economic structures throughout the world must be
interrogated with a two-fold approach. On one hand, feminists must be pre-
pared to be critical of difference, of those structures that oppress women
and children in both family and work life after a careful study of the mean-
ing, tragedy and joy of those women’s and their children’s lives. If women
are dying early in some cultures because they shoulder too many of the
burdens and receive too few of the needed benefits of work, the claim that
this situation must be tolerated in the name of diversity has no moral
standing.

On the other hand, feminists must be careful not to re-create hierar-
chies of worth by too quickly describing particular forms of women’s work
or women’s situations as demeaning, void of dignity, or inconsistent with
the abstract notions of equality that have fueled change in Western coun-
tries.>* To ground our investigation of women’s work in the realization that
all humanly-created social and economic structures participate in both the
goodness of creation and the corruption of sin makes such a reflexive cri-
tique possible. That reflexivity enables feminists to speak as sisters with

52. See, e.g., Martha Minow, The Supreme Court 1986 Term, Foreword: Justice Engen-
dered, 101 Harv. L. Rev. 10, 80 (1987) (arguing that the celebration of difference can permit
“new bases of connection” between peoples, therefore emphasizing our common humanity).

53. See, e.g., Phoebe A. Haddon, All the Difference in the World: Listening and Hearing the
Voices of Women, 8 Temp. PoL. & Civ. Rts. L. REv. 377, 383 (1999) (noting that “although many
global feminists continue to press the universality of human rights, charges of imperialism and
ethnocentric myopia have figured prominently in discussions about human rights and women and
are conspicuous in the discussion of [female genital mutilation]”).

54. See, e.g., Shelley Wright, Women and the Global Economic Order: A Feminist Perspec-
tive, 10 Am. U. J. INT'L L. & PoL’y 861, 873 (1995) (noting that a feminist focus on the unfair-
ness of women’s traditional roles in third world cultures may paint women as victims or
individuals, “replicating . . . economic and social constructions which oppress women and trap
them in positions of exploitation™).
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oppressed women in naming the injustice that pervades their work and fam-
ily relations, while training a self-critical eye on both the terrible tlaws of
their own cultures and the hierarchical and self-congratulatory assumptions
that infect their own critique.

In a Lutheran feminist view, other feminists may be tempted too easily
to gravitate toward power as the essential attribute of human relations and
as the solution for liberating women from oppression in work and family
life.>> Oppression, in the view ot many dominance feminists as well as
other egalitarian feminists, is captured in the political, social and economic
power that men have exercised over women.” If only, they seem to sug-
gest, women can overcome men’s power and achieve power over their indi-
vidual lives and bodies, or within social, political or economic structures,
egalitarian workplaces and family life can be theirs.”’

Because Lutheran and other Christian feminists recognize God’s hand
in the ongoing creation of the world, however, they would most likely reject
the descriptions of those dominance feminists or others who portray male-
female relations in the workplace as cssentially or immutably organized
around the subordination of female victims by males, as a power dynamic
that is unbreakable.™ Just as Lutherans recognize the natural order not as an
cternal verity but as a dynamic set of relationships continually being re-
created by God. so they recognize that God moves with us through history,
re-creating even oppressive social structures into tentatively more just
ones.”” These historical revisions of social structures are, of course, only
tentatively more just because they are being constantly re-transformed by
sinners into new unjust structures. Lutherans, at least when they are being
properly Lutheran, avoid the temptation to declare the triumph ot God’s
justice. Because God is always and essentially other than us, God is always
sitting in judgment of this world and pronouncing its sins.®® Thus, women
must view warily each innovation in workplace equality, whether it is free-
ing them for deeper participation in public life through more equal educa-
tional opportunities or publicly acknowledging their need to balance their
work and home responsibilities; every innovation is potentially subject to
deforming influences by both men and women. fathers and mothers. Indecd,

55. See SOLRERG, supra note 5, at 110-11 (critiquing a theology of glory that focuses on
power over others).

56, See Cnamarias, supra note 10, at 45-16, 49-50, 5253 (describing MacKinnon's domi-
nance theory, her proposal to focus on eradication of sexual dominance, and some feminists’
concerns that dominance theory emphasized victimization and not women's agency).

570 ldoat 49-50.

58, See SoLerG, supra note 5. at 110-11 (noting that theologies of glory. based on power as
domination, can be questioned).

59, Sce, e.g.. SOILBERG. supra note 5, ar 138 (discussing the importance of “hope in God's
transtformative solidarity with the world in its brokenness.” which guides “our knowing and our
doing™ in the world).

60. See, ¢.g.. Kvam, supra note 5. at 45-46 (describing Luther’s discussion of the way in
which all human descendants live “in the aftermath ol the sentence that God pronounced™.
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those women who are prepared to recognize that sin is a continuing fact of
life and that the structures of sin are constantly changing may be more em-
powered to speak truthfully about the ways in which women subordinate
each other as they achieve platforms of power previously occupied only by
men.

A Lutheran feminist might, then, engage this problem of understanding
the world of work as it affects women and their families by acknowledging
that women or feminists have no privileged stance when it comes to under-
standing how social and economic structures affect the interplay of work
and family simply because they are women.®! They can claim no new
founding principle upon which a just workplace or just society can be se-
curely built. Indeed, we shall never find any completely secure noetic meth-
odology in this world upon which human beings can stand. Ultimately, for a
Lutheran feminist, when all human constructions have been deconstructed
for what they are—violent, hegemonic, self-aggrandizing, partial—no sub-
stitute theory or narrative will arise that will obviate the problem of human
sin and finitude in the interpretive process.

Thus, all perspectives must interrogate each other to identify the sin
that lies within them. Women, like all others, must interrogate the imbal-
ance in their own perspectives—their over-preoccupation with the evils that
they themselves endure as well as their willingness to overlook the evil they
do to others and to be indifferent to the evil suffered by those at some
remove from their own daily lives. And, critically, they must confess their
willingness, in their legitimate search to name their own oppressors, to
overlook the reality of the freedom and dignity conferred upon them by
God that overwhelms any oppression, significant or not, which they suffer.

II. INTERROGATING RELATIONALITY: SUBORDINATION,
WOMEN’S WORK AND SELF-SACRIFICE

As I will argue here, feminist jurisprudence and Christian theology
share an ontological vision that is characterized by relationality. This vision
rejects a moral view of persons as “authentic [selves who are] autonomous,
unified, free, and self-made, standing apart from history and affiliations,
choosing [their] lifeplan for [themselves].”®? Professor Susan Stabile has
described this relationality with respect to the vertical (God-human) and
horizontal (human-human) dimensions always recognized in the Christian
tradition:

With respect to our relationship to God, it is not just that we are

relational, but that we are loved and exist as persons capable of

61. See SOLBERG, supra note 5, at 41, 43 (noting the importance of recognizing women’s
possible participation in structures of oppression even while including them as epistemological
subjects).

62. Iris MARION YOUNG, JUSTICE AND THE PoLiTics oF DIFFERENCE 45 (1990).
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loving. We live in relation to, and in dependence on, a living God
who is love and who loves each of us into being. And we exist
endowed with the capacity to realize self “through a sincere gift
of self.” With respect to our constitutive relationship to others,
that human beings are relational by nature means “that [our] per-
sonal good—far from being opposed to the common good—is
actually achieved through [our] participation in and contribution
to this communal good.” Our self-realization is achieved in
community.®”

Work is an exercise in relationality, responsiveness both to the Giver
of all life and the natural and human objects of one’s work. Elsewhere, 1
have argued that human beings participate in four concrete relations as they
work, each of them laced with the ambivalence of goodness and evil: their
relationships with a co-creating, active God (the vertical relationship), with
their co-workers and with those for whom they work (the horizontal rela-
tionship), and with the objects of their work.®?

In this section, I will focus on only two difficulties which arise out of
the ambivalence of women’s relationships with God and with those for
whom they work. First, women may be either victims or perpetrators of evil
because men or women forget that they are co-creators with God. Second,
in their desire to care for others, women may fail to acknowledge that they
are also creatures, limited in their ability to respond to the needs and desires
of others with whom they are in a relationship.

A, Women as Co-Creators and the Problem of Responsible Agency

In recognizing that women are co-creators with God, Lutheran femi-
nism recognizes that women are responsible agents, that is, that they are
actively involved in the world and morally accountable for the action they
take. Christian feminists claim that just work enables each person, in her
daily life, to be both an active agent and a responsive recipient, loving and
being beloved of God and others in her full dignity as a person created in
the image of God.®” At the same time, Christian feminists must be the real-
ists among the hopeful, recognizing that in a fallen creation, women as both
agents and recipients will work in conditions that reflect both great opportu-
nity and great finitude. In each work situation, they will encounter the
goodness that inheres in God’s active participation in the ongoing creation
of the world and the evil that necessarily accompanies human striving.®®

63. Susan Stabile, Can Secular Feminists and Catholic Feminists Work Together to Ease the
Conflict Between Work and Familv?, 4 St. Tnomas L. 343, 434-35 (2007).

64. Sce Marie A. Failinger, “Too Cheap Work for Anvbody Bu: Us”: Toward a Theory and
Practice of Good Child Labor, 35 Rutcers L.J. 1035, 1090-110 (2004).

65. Sce Pope John Paul 11, Laborem Exercens, No. 4 (Dec. 10, 1996), availuble ar hip://
www.cin.org/jp2ency/laborem.huml,

66. See Mare Kolden, Work and Meaning: Some Theological Reflections. at 2 hip://www.
luthersem.edu/mkolden/Work 9%20& %20Mcaning.pdl {hereinafter Kolden, Work and Meaning);
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At the base of all understandings of human work on this earth is the
recognition that human beings are constantly creating creatures of an inno-
vating God who hides in the shadows of humans’ work, his hiddenness
exacerbating workers’ anxiety and insecurity.®’ In Lutheran terms, women
and men co-create with God, and God constantly works at creation through
them. They work on this earth as God’s partners in the tasks of changing
and preserving this world.®® That this work is co-operative may be hidden
from our consciousness as we go about our daily life,* but the influence of
God’s work upon us is ever-present.

Feminists are understandably squeamish about how Christians have
traditionally talked about their co-creative responsibilities with God. In the
Catholic documents on work such as Rerum Novarum and Laborem Ex-
ercens, for example, the language of dominion over and the command to
subdue the earth” is prominent, emphasizing that the world’s resources are
available to human use insofar as they *“come[ | within the range of man’s
influence and of his striving to satisfy his needs.””* When such language is
coupled with ancient (albeit non-Christian) understandings that women and
children are lesser beings than free men,’? these assays seem to justify the
very subordination that feminists have staked their lives on eliminating.
Moreover, in its resonance with physical force, the language of subduing or
dominating seems directly at odds with the egalitarian, reciprocal relation-
ships that feminists advocate with other persons and the natural world.

Yet, Christian scholars have argued that these texts certainly do not
justify the subordination of some humans by others.”®> And while it would
be too much to gainsay the hierarchical implications of the language used to

Marc Kolden, The Christian’s Calling in the World, Part 4, http://www luthersem.edu/mkolden/
resources/The%20Christian’s%20Calling %20in%20the %20World.htm; Marc KoLDEN, Luther on
Vocation, in 3/4 WorD AND WORLD 382, 386 (1983), available at http://www luthersem.edu/word
&world/Archives/3-4_Luther/3-4_Kolden.pdf.

67. See THOMPSON, supra note 2, at 146 (noting that the “hidden, subversive presence of God
emerges in the most unexpected of places” and “inevitably leads to anxiety among those strug-
gling toward faithful existence before God”).

68. See Kolden, Work and Meaning, supra note 66, at 1; Marc Kolden, The Idea of Christian
Vocation in Light of Feminist Critiques, at 3, http://www.luthersem.edu/mkolden/ST3423/
FEMINIS_CRILpdf. [hereinafter Kolden, The Idea of Christian Vocation].

69. See Kolden, The Idea of Christian Vocation, supra note 68, at 3.

70. See Pope Leo XIII, Rerum Novarum, No. 6, (May 15, 1891), available ar http://www.
ewtn.com/library/ENCYC/L13RERUM.HTM; Pope John Paul II, Laborem Exercens, supra note
65, at No. 4).

71. Pope John Paul II, Laborem Exercens, supra note 65, at No. 4.

72. See RICHARD SENNETT, FLESH AND STONE: THE BoDY AND THE CITY IN WESTERN CI1vI-
LIZATION 41-44 (W.W. Norton & Co. 1994).

73. See, e.g., Theodore Hiebert, Rethinking Dominion Theology, 25 DirecTiON 16, 21-24
(1996), available at http://www directionjounral.org/article/?922 (arguing that the Genesis texts
may be read to require humans to mimic God’s benevolent exercise of power in accordance with
divine intentions and act as stewards of creation).
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describe humans’ responsibility toward the natural world,” as a worked-out
practice, these Christian directives need not necessarily take only the ncga-
tive connotations that feminists associate with it. As the Catholic documents
suggest, the divine offer of the world’s rich resources to human beings en-
sures freedom from their own necessity, from the very limitations of skele-
ton and muscle that constitute the human creature. Without such divine
generosity, human existence, much less human freedom—our ability to
transcend the work of physical survival to create the artifacts of human
civilization and to contemplate human truth— could hardly exist.”> Without
the divine permission for human beings to make use of their external world.
human history and culture could not exist.”® Indeed, without our right to
actively engage the material world’s riches, human purpose toward an end
such as justice would be impossible.

Nevertheless, with secular feminists, Christian feminists would ac-
knowledge how quickly those who are given power over the earth’s human
and material resources exploit them for their own purposes,’” often hiding
behind a false justification. In Christian terms, it is critical to recognize how
work becomes fallen when workers torget their interdependence with their
co-creator, or their existence, at one and the same time, as the creatures of a
loving God.

The subordination in work and family that many women have exper-
ienced over the centuries cannot simply be traced to their own inadequacies
or poor judgment in looking after their own self-interests. We need to
frankly acknowledge how much of this subordination is the result of men’s
misuse ot the gifts of this creation. We might even say that. forgetting their
responsibility to their divine partner, men who have been given political,
legal and social responsibility to create and sustain forms of public lite have
come to imagine their own positions and desires as equal to their Creator’s.
The phenomenon of workplace sexual harassment is a good illustration of
what comes when human beings distort their creative responsibility to de-
stroy those whose lives have been placed in their charge, when they confuse
domination and desire.”® These supervisors have forgotten not only the in-
trinsic dignity and worth with which each of their workers is endowed but

74. Id. at 18—19 (noting that the Hebrew word for dominion is radahi, establishing a hicrar-
chy of power and authority and granting humans the right to govern creation).

75. Pope John Paul Il. Laborem Exercens. supra note 65, at No. 5.

76. See id. at No. 6.

77. For sccular feminist examples, see Levir & Verciuck. supra note 7. at 24 (describing
dominance feminist arguments that patriarchy gives men dominance and privilege. while subordi-
mating women); MiNow, supra note 4, at 236-37 (describing ways in which majority women’s
power to stereotype leads to exclusion and control of minority women).

78. See, e.g., Jane Dwasi, Kenva: A Study in International Labor Standards and Their Effect
on Working Woinen in Developing Countries: The Case for ntegration of Enforcement Issues in
the World Bank’s Policies, 17 Wis. I’ L. 347, 357 (Dwasi claimed that “endemic™ non-
remedied sexual harassment in the Kenyan workplace “traps women in situations where they are
helpless and desperate,” because of the potential loss of jobs, promotions or salary increases. and
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also the responsibility placed in their hands to care for the creation. We
might even say that harassers have refused to consider how God the Creator
would approach women workers, and transform their self-interested trajec-
tory of power into stewardship of and for the creation.

Another form of sin sometimes identified with women as workers in
public life and the family is that they forget they are made for responsible
freedom. Women can forget their power as co-creators and deny any re-
sponsibility for the external world. Conceiving themselves as invisible in
public life, in particular, women workers may come to be uncertain of, or
even to deny, their agency. Lutheran theologian Marc Kolden reminds us
that this form of sin is just as great as the “male” sin of distorting one’s
freedom to avoid responsibility for others’ welfare.”

[H]umans as portrayed in the Bible are a unity of spirit and body,
of image of God and dust of the earth, of freedom and fini-
tude. . . . This awareness gives rise to anxiety because humans
know both their greatness and their fragility. . . .

[One way] in which the root sin of unbelief manifests itself . . .
involves fleeing from freedom and responsibility, denying the
human’s unique relationship to God, and sinking into finitude.
Here, it is not a creature’s over-reaching, but an under-valuation
of being created by God, in God’s image. This has been called
“sensuality” (better, sensateness) or despair (or sloth or conform-
ity). It too is a form of saving the self, one might argue, by elimi-
nating the perceived instability of being both free and finite and
settling for finitude alone.®®

Even more powerfully, theologian Dorothee Soelle asks women to ask
themselves:

Can I affirm myself as one who is made from dust? Can | say that
my having been created is very good? How do I, as a person
made from dust, respond to the ontological project of being cre-
ated for freedom? . . . Is it possible for me to value my ‘creatureli-
ness’ in the knowledge that my existence was willed prior to my
birth, that I am not here on this earth simply by chance, that I am
needed, that I am not a disposable object, and that I am designed
for freedom and equality?®!

Those who have studied the relationship between technology and
human workers have documented the tragic effects when workers forget

demonstrates that “men do not believe in the autonomy and dignity of women as sellers of labor
power.” Dwasi noted the Kenyans’ refusal to acknowledge sexual harassment).

79. Kolden, The Idea of Christian Vocation, supra note 68, at 6.
80. Id. at 5-6.

81. DorROTHEE SOELLE & SHIRLEY A. CLOYES, To WORK AND TO LovE: A THEOLOGY OF
CREATION 29 (1984).
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their own agency in the world.®* In Pope John Paul II's words. technology
“can cease to be man’s ally and become almost his enemy. as when the
mechanization of work ‘supplants” him . . . or when, through exalting the
machine, it reduces man to the status of its slave.”™* To follow John Paul’s
claims directly, the tragic outcomes of sinful employment structures are not
only evidenced in the harms of carelessly adopted technology but also the
invisible damage caused by night work:® they extend to more scrious lite-
threatening and reproductive-damaging dangers ol industrial safety
hazards™ and agricultural poisons.® Over the decades of women’s public
work, many have also been damaged as moral persons, too quick to accept
others’ judgments that they are not capable of some Kinds of public respon-
sibilities, from executive oversight to heavy physical labor. Many of these
more intangible torms of oppression are a direct result of women's accultur-
ation into an acceptance of the view that they are not agents in public life.
While many educated young women in modern industrialized countries are
being raised without this self-imagination, I would venture to suggest that
throughout the world as a whole, this view that women are not appropriate
agents in public life still predominates.

To accept one’s status as a creator, as one “designed for freedom and
equality” carries with it the necessity to accept women's responsibility for
the harm they cause as agents in the world. One of the contlicts that con-
temporary feminist jurisprudential scholars have brought to light—conftlict
between women as employers and employees—results from the increasing
economic and social resources that professional women have access to iu
many countries.®” Feminists debate, for example, whether women should
hire other women to do their domestic work, trom cleaning toilets to caring
for children.® They ponder what responsibilities feminists have not only to
treat their workers in an atmosphere of respect but also to provide remuner-

82, See Mirostav Vorr, Work IN THE SPIRIT: Towarn A THEOLOGY o Work 31 33
(2001).

83. See Laborem Exercens, supra note 65, at 3.
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85, See, e.g., Dwasi, supra note 78, at 361. 363-64 (describing Irequent workplace accidents
in Kenya. deaths from fire in hazardous workplaces in Thailand and China. beatings and dusty
workplaces endured by women in Hondurus).

86, Id. at 361-62 (deseribing pregnancy-related sullbirths, birth defects. and breast cancer
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87. See, e.g.. Donna E. Young. Working Across Borders: Global Restructuring and Womten's
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chores due to professional women’s aflluence).

88. [d. al 16-18 (describing emotional conflicl in an African American professional woman
who had difficulties with hiring other women of color o do domestic work).
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ation beyond what existing labor laws require—e.g., a living wage rather
than the minimum wage, adequate health insurance and other benefits, ac-
commodations when their own workers’ families need them in times of
illness or trouble.®®

In accepting their status as agents, as co-creators, professional women
in these situations can acknowledge their responsibility for those whom
they employ. They can begin to confess their own indifference to the need,
and exploitation, of those who serve them as domestic and service and child
care workers, and instead change their employment practices to comport
with these workers’ needs and dignity. Similarly, accepting their status as
agents in the private sphere, women can begin to acknowledge how they
employ their power over family members, particularly their children, in dis-
torted ways to meet their own desires for control of their circumstances, for
recognition, and for satisfaction of their physical and emotional needs.

The legal implications of women’s acceptance of their status as re-
sponsible agents are both jurisprudential and practical. On the practical
level, Christian feminists should join with secular feminists in advocating
for the equality of “women’s work” such as child care and housekeeping
vis-a-vis the legal protections now extended to *“public workers,” such as
wage and hour protections, worker’s compensation and unemployment ben-
efits. On a jurisprudential level, Christian feminists need to engage secular
feminists and other feminists of faith to consider how the analysis of gender
subordination in work changes when women acknowledge their co-respon-
sibility with men for forms of workplace oppression. For example, the light
that has been shined on the evils of sexual harassment needs to be broad-
ened to find theories of, and remedies for, other forms of workplace abuse
that women supervisors as well as men engage in; feminists need to analyze
the distinctive ways in which these forms of abuse make women’s profes-
sional advancement difficult.

B. Women as Creatures and Women’s Response to Need

Counterbalancing the difficulty women have in recognizing ourselves
as agents, as co-creators, the Christian message calls women to acknowl-
edge that they are creatures as much as created, limited in what they can
accomplish as well as free to achieve. Modern women, in particular, have
struggled with their sense of failure as they are overwhelmed with the phys-
ical and emotional needs of children, spouses, and those with whom they

89. Id. at 64—68 (noting that patriarchy claims must be re-thought in light of actions of wo-
men who benefit from the law’s exclusion of domestic workers from many protections, and argu-
ing that feminists must look at the global forces that influence the lives of both privileged women
and foreign domestic workers); id. at 30-35 (describing the many protections that domestic work-
ers cannot take advantage of, from minimum wage and maximum hour provisions to workers
compensation coverage, unemployment benefits, civil rights, and health and safety laws in many
states).
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interact in the workplace.” Raised to be responsive and responsible. many
women quickly find themselves in impossible situations as they try both to
honor the heavy commitments naturally entailed by their relationships to
others and meet the demands that those others place on them. some of
which are perversely unrealistic.

In order for women to recognize themselves as creatures of God, they
do not need to subordinate themselves to the domination ot others™ desires
or even needs. Instead, women are called to freedom. To accept one’s status
as a creature is to accept with humility, if not always with joy. the finitude
that the Creator places upon us in the act of making, the limitations ot being
a creature. It is to be actively conscious that our bodies, hearts and spirits
are designed to be finite, in a way that accepts those limitations humbly and
gratefully without turning away from responsible agency. By accepting
their status as creatures, women can acknowledge the limits of their ability
to participate in the many forms of work to which they are called without
either walking away from their public callings because they cannot satisfy
every demand of their family, or conversely, walking away trom their re-
sponsibilities to spouses and children because acknowledging that these re-
sponsibilities cannot be perfectly fulfilled is too painful.

Moreover, if women can honestly recognize the inherent sinfulness
and finitude that marks women’s lives, they can begin to be honest about
the costs of their many callings. For example, women can begin to admit
how their professional victories and promotions come with a necessary
price for their children and husbands and others without being over-
whelmed by guilt because they cannot be as perfect as the Creator. They
can begin to admit how their need to be thought perfect caregivers and
nurturers can destroy their very ability to carry out those tasks by robbing
women of their health, their emotional resources, indeed the very love that
drives their responsiveness. They can acknowledge how their desire to meet
every need and demand of loved ones can become a torm of idolatry. not
unlike the idolatry of those men who insist that their every need and desire
be met by their wives, mothers or other loved ones.

Secular feminism has already led the way in developing legal re-
sponses to the problem of women's difficulties in accepting their limitations
as creatures, such as family leave legislation. In addition to supplying a
theological explanation for why such legislation is necessary and appropri-
ate, Christian legal feminists can join with secular feminists in exploring the
social and psychological forces that pressure women to forget their crea-
turely limitations. Moreover, Christian legal feminism offers potential re-
sources for developing a theory about humane work environments that can

90. See, e.g., SUSAN BROWNMILLER, FumiNnintry 214-215 (1984) (describing the prevalence
of' maternal guilt); Anne WiLsoN ScHARF, Womiin's REALITY 70-71 (1981) (describing how wo-
men are made to feel guilty when they are not fullilling their roles or doing what is expected).
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begin to interrogate the systemic deprivations of spirit as well as body, per-
mitted and encouraged by law, that modern workplace conditions foster.

1. FemiNisM AND PRIVATE WORK: FITTING AND WORTHY WORK

As suggested earlier, modern educated feminists face another dilemma
in their relationship to work and the family, the influence of sin on a good
creation: they face a Hobson’s choice if they spend their energy in work
that is meaningful because it is relational but is devalued by society. We
might frame this dilemma by observing a recent culture wars clash between
feminist Linda Hirshman and her conservative detractors, such as Focus on
the Family’s James Dobson, over what has traditionally been called “wo-
men’s work.”®! Hirshman argues:

The family—with its repetitious, socially invisible, physical

tasks—is a necessary part of life, but it allows fewer opportunities

for full human flourishing than public spheres like the market or

the government. This less-flourishing sphere is not the natural or

moral responsibility only of women. Therefore, assigning it to

women is unjust. Women assigning it to themselves is equally
unjust. To paraphrase, as Mark Twain said, “A man who chooses

not to read is just as ignorant as a man who cannot read.”®?

Accusing Hirshman of claiming that stay-at-home mothers are a
“threat to civilization,” Dobson has countered that “motherhood is just con-
tinuing to be assaulted by the media and the loony left.” Dobson has gone
on to talk about the “untouchable American values of motherhood, the flag”
and apple pie,”® implicitly suggesting that home-work for women, particu-
larly the care of children, is of the highest value.

Even if unintentionally, Hirshman’s views echo the ancient, non-
Christian distinction, carried over into modern times by philosophers like
Hannah Arendt and political movements like Marxism, about the relative
worth of various forms of human endeavor. Arendt, for example, distin-
guished between the less worthy if necessary “labor,” the work of survival,
from putting food on the table to wiping babies’ bottoms, and what she
termed worthier human “work™ and “action.”* Marxists who offer a some-

91. Young, supra note 87, at 2 (“Work performed within the home, the work most associated
with women’s supposed ‘natural’ tendency toward nurturing, is the prototype of ‘women’s
work.””).

92. Linda Hirshman, Homeward Bound, THE AMERICAN ProspPECT ONLINE, Nov. 11, 1995,
http://www.prospect.org/web/page.ww ?section=root&name=View Webd&articleld=10659.

93. See Dobson, Mohler Invented Controversial Statements by Feminist Linda Hirshman,
MEDIA MATTERS FOR AMERICA, April 3, 2006, http://mediamatters.org/items/200604030002.

94. See HanNaH ARENDT, THE HuMan Conbrrion 83-85, 136-39 (Univ. of Chicago Press
1969) (1958). Arendt described “work,” as the creation of objects for non-survivalist ends, such as
beauty. She prized, above all, what she termed “action,” public, especially political, words and
actions that are more distinctively human because they can be remembered in history. Arendt
relies heavily on the ancient Greeks, who understood women’s work as “enslaving” and the ability
to shove such work off to another as freeing. Id. at 83-84.
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what converse hierarchy. prizing skilled over intellectual labor,”” make the
same error.

Christian feminism has something to contribute to the recognition of
women’s work as not only necessary but also worthy. Secular feminist ac-
counts of the value of women’s work, particularly the care of the family.
struggle to offer a sustainable rationale for treating such work as equal to
the work of public life.”® As Hirshman’s argument implies. the “diversity”
or “choice” rationale that some offer to justify the equal value of women’s
work is essentially hollow: it work is valuable simply because women
choose it, then it becomes impossible to critique any woman’s choice of any
work, informed or free or not. Under this theory, prostitution and pornogra-
phy become as valuable forms of work as making a tfamily dinner or run-
ning a corporation. Similarly, utilitarian justifications for the value of
women's work—that is, this work is necessarily done by someone, there-
fore it has value—contain no critical edge. They permit work that entails
ditficulty and drudgery to be foisted upon women simply on utilitarian
grounds and because they are the last to object.

By contrast, the Christian tradition has rejected any attempts to iden-
tity particular torms of work as more worthy than other forms ot work, so
long as that work serves the dignity of the human person and the purpose of
human life. (Such a theory, of course, can distinguish between caring for
children and engaging in prostitution.) The papal encyclical Laborem Ex-
ercens points out how, in the Christian story, the divine identities with what
is considered the most lowly work. Jesus serving as carpenter, as tisherman,
feeder of others.”” As the encyclical interprets, this example shows

that the basis for determining the value of human work is not

primarily the kind of work being done but the fact that the one

who 1s doing it is a person. The sources of the dignity ot work are

to be sought primarily in the subjective dimension, not in the ob-

jective one.”®

In my own Lutheran tradition, Martin Luther used the term “Beruf”
(calling) to suggest that the value ot one’s work does not inhere in its own
nature. but in the fact that it is done in service to the neighbor.”” Although
the person in freedom can choose not to answer this call, understanding that

95. See Arendt. supra note 94, at 87-89; VOLE. supra note 82, al 48 (noting how Marx
celebrated the world of material production as compared with the work of the philosopher or
politician).  See also Pope John Paul 11, Labhorem Exercens, supra note 635, at No. 14 (noting the
Marxist preference for the material and collective over the spiritual and personal).

96. See. e.g.. BAER, supra note 9, at 5-6 (noling, inter alia, how women have been “stuck
with what men Ieft”™ and “forced Lo concentrate their energies within the “private” sphere of mar-
riage and Tamily™).

97. See Pope John Paul 11, Laborem Exercens, supra nole 65, at No. 6.

98, Id.

99. See Karllried Froehlich, Marc Kolden & Peter Kruse, Luther on Vocation. XIII Lu
THERAN QUARTERLY 195, 4 11 (1999), available at hitp://www elca.org/jle/article.asp?k=438.
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one’s work is the response to the cry of the other’s need transforms the
debate about what is worthy women’s work. Instead of viewing work by the
nature of the activity performed and setting up a facile distinction between
memorable “action” and enslaving “labor,” for example, the Christian view
of work focuses on the dual dignity of the one who serves and the one who
is served. The actions of the worker would be holistically prized: not just
the motions or products of body or mind are considered; rather, the Chris-
tian view considers the intentionality and spirit with which the worker acts
and the purpose or end which she serves. Similarly, we would not consider
the ones for whom we work as simply the objects of our action, but as
reciprocal partners in the giving and receiving of loving acts, vulnerable
persons whose need gives dignity both to the worker’s gift and the recipi-
ent’s open hands.

This understanding, of course, does not escape the distortion of work
by human sin, particularly, as both Hirshman’s and Dobson’s arguments
seem to exemplify, because human beings reify certain forms of work as by
their nature more valuable or more fitting for one gender or the other.!*°
Dobson’s implicit claim that women gain their essential value from mother-
hood'®! is likewise a reification of work that does not respect the ongoing
dynamic activity of God in creating unique persons, male and female. Cer-
tain conditions can alienate women workers, like any others, from their
work because employers expect them to perform tasks not fitted to their
talents or limits, what theologian Miroslav Volf calls their charisms or gifts
of the Spirit.'> For example, sin may distort the worker’s view, or the be-
liefs of those dependent upon her, about what her proper work is. The de-
mand of the neighbor is not the same as the need of the neighbor. My child
may expect me to pick up her clothes from the floor, but that does not mean
I am called to do so.

Not only can ill-fitting work re-create subordinating hierarchies be-
tween the demander and the responder, but work becomes more stressful
and less meaningful to a worker who completes tasks that are ill-fitted to
her talents. One of my friends, Susan, is extremely handy around the house,
my mother is a wonderful quiltmaker, my grandmother was a fine house-
keeper. Try as | might, I cannot duplicate their efforts; I do not have these
gifts. Betty Friedan’s celebrated message to mid-twentieth century America
can be read as echoing this Christian view, that America’s then-social cult
of domesticity was wasting gifts of so many of its middle class women,
assigning them to domestic chores that they did not excel at, producing
depression and a strong sense of meaninglessness.'® On the other hand,

100. See Hirshman, supra note 92; Dobson, supra note 93.

101. See Dobson, Mohler Invented Controversial Statements by Feminist Linda Hirshman,
supra note 93.

102. See VoLF, supra note 82, at 104-05, 111.

103. See BETTY FrIEDAN, THE FEMININE MYSTIQUE (W.W. Norton 2001) (1963).
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women who excel at domestic work can be forced into public work that
they are not suited for or even happy with, because the legally reinforced
economic reward structures of Western capitalism value some forms of
work over others and threaten extreme economic vulnerability to those who
stay at home.

We should not, however, be tempted to assume that the cure for wo-
men’s subordination is to simply call a truce to the Hirshman-Dobson de-
bate, or the “mommy wars,” and to demand that every woman be allowed 10
pursue her perfect calling with the respect due her. Given that our world is
both good and fallen, in Christian terms, we need to recognize that all work,
public and private. will participate in that fallenness—it will impose drudg-
ery on us as well as fulfill our humanity.'** Work in this world is difficult
and demanding, it is “‘threatened by failures and wastes of time and often
comes to nothing.” '3 It involves an “unceasing measure of human toil and
sutfering, and also of the harm and injustice which penetrate deeply into
social life within individual nations and on the international level.”'%¢

Christian feminism can recognize, in a way that idealist theories can-
not, that the injustice and hardship of women’s work life is an inescapable
part of human existence, that there will never be a world in which women
do only that work that pleases and energizes them and contributes to their
own well-being. Christian feminists can acknowledge that work is always
relational, whether it is the work of wiping a child’s bottom or merging a
corporation. Such work, in a fallen world, will always be a mix of self-
expression and self-abnegation, engendering meaningful social relations as
well as oppressive, coercive relationships, reconciling humans with the nat-
ural world while participating in that world’s despoliation by human
selfishness. '’

Moreover, Luther’s recognition that we are called to serve on behalf of
the neighbor'” reminds us that neither private work nor public work is
intrinsically more valuable. Luther recognized that the neighbor we are
called to serve can be as much of a stranger as a family member, and that
his destiny is just as linked with ours as the destiny ot our spouses, children,
parents or siblings.'”” Recognizing that we are called to serve others beyond

104. VouLr, supra note 82, at 127-28.

105, 1d.

106. See. ¢.g.. Pope John Paul 1. Laborem Exercens, supra note 65, at No. 1.

107, See SorLLi. supra note 81, at 83-84 (describing opportunities for individuals through
work to develop their faculties. create social relations and reconcile with naturce).

108, See Kolden, Work and Meaning., supra note 66, al 4.

109, As one example ol this responsibility for the neighbor. even il he is a stranger, when
Luther was asked whether people should flee the plague, he replied that both governing authorities
and private citizens must stay and help their neighbors, for anyone who does not run the risk of
losing everything for the neighbor “hut forsakes him and leaves him o his misfortune becomes a
murderer in the sight of God.” Martin LuTHER, WHETHER ONE May FLEE FROM A DrEany
PiaGur (1527), reprinted in MARTIN Lurhur’s Basic Theorocieal WerrninGs 736, 743
(Timothy F. Lull ed.. 1989).
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ourselves, in both our private spaces and the public world, helps us to see
how we as workers are dependent upon those for whom we work, that we
need the recipients of our work just as much as they need us.''® As Soelle
argues, work creates community, reminding workers that they can give as
well as take, teach as well as learn, contribute as well as receive, be needed
by another as well as receive what they need.'"!

Christian feminist interrogations of social assumptions about the worth
of women’s work, whether they are triggered by feminists like Hirshman or
social conservatives like Dobson, are not only valuable for exploding the
“war” over women’s private work by showing that both sides’ social
“truisms” are thin, inaccurate representations of women’s dilemma. They
also offer a new perspective and opportunity to resurrect discussions that
have disappeared from public view in favor of an economic system in
which both men and women are expected to do public work. Early feminist
legal discussions, such as whether mothers should be paid to mother
through family allowances or the distribution of the family’s income to
them before or during divorce, can gain new traction as Christian feminists
explore the legal implications of theology on law.

IV. ConNcLusION

Christian feminist legal theory offers a new lens into the difficult di-
lemmas of women as workers, both in public work and in their work as
parents, spouses and members of families. To a significant extent, what
Christian feminist legal theory has to offer traditional secular feminists is
solidarity: on many issues in which secular feminist theory has led the way
in devising new legal strategies to improve social respect and care for wo-
men workers, Christian feminists are in agreement. They can dig from the
well of their own religious commitments to energize the discussion of ideas
that have been stalled in modern social life, providing a more compelling
argument to new audiences not already aligned with the secular feminist
project, and more effectively countering conservative claims about the na-
ture and role of women workers in modern life.

As I have suggested, however, just as the Gospel upends every human
presumption to know the truth about human existence and every attempt by
humans to prefer their own security and worth above others’, so too, the
Gospel represents a threat to the various streams of secular feminist legal
theory as it tries to articulate a truly feminist jurisprudence. It will continue
to interrogate and demolish every attempt to found feminist jurisprudence
upon any human resource or principle, just as it will demand the truth from

110. See WiLLiAM MAY, THE PHySICIAN’S COVENANT: IMAGES oF THE HEALER IN MEDICAL
EtHics 121-23 (2000) (noting the reciprocity between physicians and patients, each of whom
need each other).

111. SoEeLLE, supra note 81, at 93, 96.
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Christians who live on other evil foundations, such claims that speak falsely
about reified “natural orders” and “worthy” human work that 1s separated
from a God who makes things new every day. It will necessarily continue to
challenge feminist claims that explicitly or implicitly raise women’s experi-
ence, values, or gifts as essentially unblemished or superior to those of men
or other women, just as it will demand that men’s pride and greed be ex-
posed. The Gospel will demand that feminists continue their introspection
about the ways in which race, class, and geography allow some women to
take advantage of the labor of others, just as it will demand that Christians
take off their blinders to the economic, social, and political oppression they
permit to exist in this world. And most importantly, the Lutheran witness to
the Gospel demands that feminist lawyers and legal theorists. just like
Christians, not simply say, but do. Luther demanded of Christians a life,
like his own, that was a continual call to prophesy and repentance, a living
witness about the oppression of this world, but more importantly, action on
behalf of the neighbor: he demanded a “faith active in love.”'* Christians
and feminists and lawyers must demand no less.

112, GeorGE FORELL, FAUrH Acrivis in Love: AN INVES NGATION OF THEE PRINCIPL 1S UNDER
1LYING LUTHER'S Soctar ETines 189 (1954).





