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Abstract 

 

This paper examines the relationship between professionalism and effectiveness through a 

review of empirical literature from the social sciences and the professions. In both peer-reviewed 

and industry studies, increased capacities for professionalism (e.g. personal conscience defined 

as perceptual clarity and empathy, moral judgment, moral identity, and moral implementation 

skills) were related to a wide range of effectiveness outcomes as assessed by clients and 

experienced professionals. These effectiveness outcomes include (1) increased satisfaction with 

the professional‘s services, (2) decreased likelihood the professional experiences malpractice 

claims or complaints,  and (3) increased likelihood the professional will detect or report 

wrongdoing. Evidence indicates that professionalism is not a fixed trait, but rather it can be 

enhanced and developed across the career span.  

 



1 
 

Table of Contents 

 

 

Introduction 

 

Part One:  Defining Both a Model of Professionalism and a Model of Effectiveness 
 

A. Hamilton‘s Conceptual Model of Professionalism 

1. Personal Conscience and Rest‘s Four Component Model (FCM) 

a. Personal Conscience: Perceptual Clarity and Empathy 

b. Personal Conscience: Moral Reasoning and Judgment 

c. Personal Conscience: Moral Motivation and Identity 

d. Personal Conscience: Moral Implementation: Interpersonal Abilities 

 

2. The Ethics of Duty 
 

3. The Ethics of Aspiration 
 

4. Synergistic and Developmental Nature of the Model 

 

B. Definition of Effectiveness 

 

1. Lawyers‘ Definition of Effectiveness 

 

2. Clients‘ Definition of Effectiveness 

 
Part Two:  The Empirical Relationship of Professionalism to Effectiveness 
 

A. Alignment of Elements of Professionalism and the Empirical Evidence on Effectiveness 

 

B. Empirical Research Testing the Relationship of the Four Component Model and 

Effectiveness 

 

1. Perceptual Clarity and Empathy in Relation to Effectiveness 

 

2. Moral Judgment and Effectiveness 

 

3. Moral Motivation and Identity and Effectiveness 

 

4. Moral Implementation as Interpersonal Abilities in Relation to Effectiveness 

 

Conclusion 

 

 

 

 



 

 

2 

 

The Empirical Relationship of Professionalism to Effectiveness in the Practice of Law 

 

 

Introduction 

 

 As people world-wide recover from losses resulting from the failures of major financial 

institutions in 2008-09, some attorneys have questioned their professional judgment and noted 

the cost to their conscience. In an on-line comment about a New York Times article on Wall 

Street bonuses that occurred post-bailout,
1
 an anonymous attorney lamented ―I feel guilty. Guilty 

for going along with working on transactions we could barely understand, and never questioning 

the things that didn't make sense.‖ The attorney described a milieu of an organization primed to 

move forward without hesitation: 

[T]hose who were chasing the money at the banks got their bonuses regardless and the 

millions of dollars in legal fees were paid out to my bosses (and many other law firm 

partners) by them, as were the handsome rating agency fees. Nobody had an interest in 

stopping it . . . I don't believe that they just "didn't think" or "didn't know." They wanted 

to cash out quickly.
2
 

 

We view the actions of attorneys who turned a blind eye toward clients‘ excessive short-

term self-interest and risk as failed professionalism. While professionalism sometimes is 

conflated with matters of etiquette or civility,
3
 we hypothesize that professionalism properly 

understood (and defined later in this essay) includes all the elements of an ethical professional 

identity and is associated with a lawyer‘s effectiveness. This paper reviews empirical studies to 

test this assertion. Our research question is: What is the empirical relationship between lawyer 

professionalism and effectiveness? 

  

Some law students and practicing lawyers conflate professional effectiveness with high 

income and question whether professionalism in fact undermines business success in terms of 

maximum lawyer and law firm profitability. For example, the anonymous associate‘s story 

describes a culture where income goals trump professionalism as defined in this essay.  

 

Some law students and lawyers essentially ask the age-old question ―do ethics pay?‖  Or, 

do exemplary lawyers practicing at a high level of professionalism enjoy higher income than 

lawyers practicing just above the floor of the ethical rules and the law of malpractice? The 

simple answer is that we have found no study that focuses specifically on whether there is a 

positive correlation between some empirical measure of high professionalism and high annual 

income. All of us know of unethical lawyers who have done well financially, but we also know 

of gold standard ethical lawyers who do well financially. The anecdotal evidence points strongly 

toward financial success on either path with personal moral choice governing which path is 

taken.  

                                                           
1 Louise Story, The Reckoning: On Wall Street, Bonuses, Not Profits, Were Real, N.Y. TIMES, Dec. 17, 2008, at cmt. 23, 

http://www.nytimes.com/2008/12/18/business/18pay.html?_r=1. 
2 Id. 
3 See Neil Hamilton, Assessing Professionalism: Measuring Progress in the Formation of an Ethical Professional Identity, 5 U. 

ST. THOMAS L.J. 470 (2008).  
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We think a more useful inquiry is to ask about the probabilities of outcomes where a 

lawyer internalizes and lives a strong ethical professional identity versus probabilities of 

outcomes where a lawyer practices at a low level of professionalism. The empirical evidence in 

Part II indicates that both clients and other lawyers will perceive a lawyer who has internalized 

and lives a high degree of professionalism as an effective lawyer. The probabilities are high that 

clients will choose (and other lawyers will make referrals to) lawyers whom they see as effective, 

thus contributing to profitability. On the other hand, the probabilities are also higher that a 

lawyer practicing close to or over the line of malpractice and ethical rule violations will make 

mistakes that lead to financial setbacks and lower profitability. 

 

We agree that profitability is necessary to be effective in the practice of law but we also 

emphasize the importance of sustainability with respect to profitability. As we see in the 2008-09 

financial sector catastrophe, profitability can be measured in too short a time period with 

disastrous long-term consequences. Excessive short-term self-interest that takes risks to 

maximize short-term profitability clearly had catastrophic effects on long-term sustainability. 

Lawyer effectiveness must take into account long-term sustainability of business relationships 

with clients, colleagues within the firm, and other lawyers who refer business.   

 

The question how properly to balance desires for high income with the duties of 

professionalism poses a moral dilemma.  According to James Rest, a lifespan developmental 

psychologist, how individuals respond to a moral dilemma is shaped by a dynamic process 

involving both reason and emotion.
4
 Rest‘s research found that with life experiences that 

challenge one‘s assumptions and worldview,
5
 thinking about moral issues centers less on one‘s 

fears or self interest, and more on ethical principles of fairness, caring for others, and awareness 

of the consequences of one‘s decision. Rest‘s evidence refutes the common assertion that moral 

development is solely a matter of childhood upbringing or one‘s religious beliefs. Adults can 

change ethically.
6
 We speculate that the lawyer in our opening anecdote likely changed as a 

result of his or her experience.  

 

Hamilton‘s model of professionalism explored in the next section aligns to three major 

ideas from Rest:  (1) that an ethical professional identity can be developed across the career span; 

(2) that ethical professional identity is not simply a matter of personality, innate traits, or virtues; 

and (3) that the social dynamics in which lawyers practice facilitate or impede the formation of 

an ethical professional identity including the implementation of many ethical decisions. We draw 

substantial evidence from research in the same tradition as Rest concerning moral development 

                                                           
4 JAMES REST, MORAL DEVELOPMENT: ADVANCES IN RESEARCH AND THEORY (Praeger Publishers 1986). Morality in the meaning 

of this literature ―focuses on the social condition that humans live in groups and what one person does can affect others. In light 

of this understanding [of the human social condition], morality asks ‗What do we owe others? What are our duties to them? What 

rights can they claim?‘‖ Hamilton, supra note 3, at 485. 
5 Education is the strongest factor that predicts moral judgment ability in studies of college and graduate education. The effect is 

strengthened for college majors that emphasize critical thinking. See ERNEST T. PASCARELLA & PATRICK T. TERENZINI, HOW 

COLLEGE AFFECTS STUDENTS: A THIRD DECADE OF RESEARCH, VOLUME 2 (Jossey-Bass 2005); see also Yukiko Maeda, Stephen 

Thoma & Muriel J. Bebeau, Understanding the Relationship Between Moral Judgment Development and Individual 

Characteristics: The Role of Educational Contexts, 101 J. EDUC. PSYCHOL. 233 (2009).  
6 For a review of psychological scholarship on lawyer personality and change, see M. Neil Browne, Carrie L. Williamson & 

Linda L. Barkacs, The Purported Rigidity of an Attorneyôs Personality: Can Legal Ethics Be Acquired?, 30 J. Legal Prof. 55, 77–

78 (2005–06)  Following Rest‘s convention and popular usage, this essay uses ―moral‖ and ―ethical‖ as synonyms. 
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in the health professions, auditing, and law. We also draw on research on the effectiveness of 

lawyers and law firms. We also analyze both quantitative and qualitative data from a range of 

sources including journal articles by legal scholars, trade publications, reports in the press, and 

reader comments about current events related to the financial crisis.
7
   

  

We bring two assumptions to the discussion of professionalism and effectiveness. One, 

that a multi-disciplinary view is essential to understanding such a complex phenomenon as 

morality within the highly social context of work in the legal profession. Moral decisions involve 

not only individuals, but groups as well as the ethical climate of organizations.
 8

 We thus 

integrate empirical evidence from social cognition, identity theory, and social psychology, using 

Rest‘s Four Component Model of morality as the conceptual framework.
 9

  Rest viewed morality 

as both ―rooted in the individual human psyche [and]….cooperative social organization.‖
10

 This 

reference to individual and social organizational factors echoes a seminal proposition from social 

psychology: Behavior is a product of the person and the environment,
11

 an interpretation widely 

adopted in the literature in business ethics and management science.
12

 These ideas shape our 

interpretation of Rest‘s notion of moral implementation in law and professional life. Our central 

aim is to grasp the perspective and cultural context of practicing attorneys grappling with moral 

quandaries, such as the attorney in our opening anecdote, and reflect on how these are centrally 

related to professionalism and effectiveness at both the individual and firm level.  

 

Two, we acknowledge a prevalent belief in law and the other professions that emotions 

taint judgment with bias and compromise effectiveness.
 13

 Sociologist Parker Palmer states 

 

Good teachers, lawyers, physicians and leaders bring at least as much art as science to 

their work – and art is rooted partly in the affective knowledge that eludes our 

instruments and our intellect. But the subtext of most higher education is that emotions 

are the enemy of objectivity and must be suppressed. As a result, educated people tend to 

compartmentalize their feelings, acknowledging them in private life, perhaps, but 

regarding them as dangerous in professional life. Professionals are supposed to be in 

                                                           
7 We rely on the Shultz and Zedeck study, which is groundbreaking research on personality and professionalism in law, 

particularly in Section 1 as we explore lawyers, law firms, and the relationship to effectiveness. MARJORIE M. SHULTZ & 

SHELDON ZEDECK, IDENTIFICATION, DEVELOPMENT, AND VALIDATION OF PREDICTORS FOR SUCCESSFUL LAWYERING (2008). 

Because Rest‘s moral theory is developmental, and because law fundamentally differs from management because of its formal 

status as a peer-review profession, we limit the scope of the studies reviewed in Section 2 to those related most closely to Rest‘s 

Four Component Model of morality. We intentionally draw more upon literature in medicine and in auditing, in which there are 

several common professional responsibilities, than studies in managerial science or leadership, which differ fundamentally from 

the formal professions in their fundamental purpose and obligation to society.   
8 According to a 2006 survey sponsored by the Association of Certified Fraud Examiners, 40% of corporate fraud cases involve 

collusion—two or more perpetrators working together—and the economic impact of this type of fraud is more than fourfold that 

of an individual perpetrator, ASS‘N OF CERTIFIED FRAUD EXAM‘RS, ACFE REPORT TO THE NATION ON OCCUPATIONAL FRAUD & 

ABUSE 54 (2006), http://www.acfe.com/documents/2006-rttn.pdf; see also David Hess, A Business Ethics Perspective on 

Sarbanes-Oxley and the Organizational Sentencing Guidelines, 105 MICH. L. REV. 1781 (2007); and Browne, Williamson & 

Barkacs, supra note 6. 
9 See Rest, supra note 4.  
10 Id. at 2. 
11 KURT LEWIN, RESOLVING SOCIAL CONFLICTS AND FIELD THEORY IN SOCIAL SCIENCE (Gertrud Weiss Lewin & Dorwin 

Cartwright eds., Am. Psychological Ass‘n 1997) (1951). 
12 See, e.g., Linda K. Trevino, Ethical Decision Making in Organizations: A Person-Situation Interactionist Model, 11 ACAD. MGMT. REV. 

601 (1986). 
13 MARTHA NUSSBAUM, HIDING FROM HUMANITY: DISGUST, SHAME, AND THE LAW chs. 1 & 4 (Princeton U. Press 2004).  
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charge at all times (or so says the myth), and we fear that feeling too deeply will cause us to 

lose control. So education gives us precious little experience, let alone competence, at extracting 

work-related information from our feelings. 
14

 

Our hope is that this article may widen acceptance of the value and relevance of 

examining moral emotions as they relate to professionalism and effectiveness. As experts in 

multiple intelligence theory
15

 state, ―people must determine for themselves what lines they will 

not cross and why they will not cross them.‖ We find evidence that both the ―why‖ in this 

proposition and the ability actually to implement a moral decision based on a line not to be 

crossed relate importantly to the emotional subtext of the decisions, which we review in Part 

Two. 

 

Using Rest‘s Four Component Model as a guiding foundation, this article (1) reviews a 

model of lawyer professionalism advanced by Hamilton,
16

 (2) analyzes the empirical studies that 

define lawyer effectiveness, (3) examines the alignment of the elements of  professionalism with 

the empirical evidence on lawyer effectiveness, and (4) reviews empirical studies examining a 

core aspect of professionalism, that of personal conscience (defined below), as related to lawyer 

effectiveness.  In Part One, we define professionalism (or ethical professional identity) to mean a 

career-long process of (1) constructing a foundation of Personal Conscience; and (2) 

internalizing and committing to both the Ethics of Duty – the minimum floor of competence and 

ethical conduct required by law - and the Ethics of Aspiration – the core principles and ideals of 

the profession. The anecdote of the guilt-ridden attorney captures the hypothesis of this article: 

that fully developed professionalism is associated with effectiveness in the practice of law and 

conversely, lapses of professionalism are associated with long-term ineffectiveness in practice. 

In Part Two, we review the evidence regarding the relationship between professionalism and 

professional effectiveness including empirical studies of specific dimensions of personal 

conscience as they relate to professional effectiveness.  

 

Part One:  Defining Both a Model of Professionalism and a Model of Effectiveness 

 

A. Hamiltonôs Conceptual Model of Professionalism 

  

Legal scholars have not been able to construct and agree upon a widely-accepted, clear 

and succinct definition of professionalism.
17

  Through an analysis and synthesis of the ABA‘s 

and Conference of Chief Justices‘ professionalism reports, the ABA‘s Model Rules, and the 

Carnegie Foundation‘s research on legal education,
18

 Hamilton defined a tri-partite model of 

professionalism consisting of  (1) Personal Conscience, (2) the Ethics of Duty, and (3) the Ethics 

of Aspiration.  Personal conscience is an analog to Rest‘s Four Component Model of morality
19

, 

                                                           
14 Parker Palmer, Heart at Work: Professionals Who Care, 124(20) CHRISTIAN CENTURY 28, 31 (2007). 
15 HOWARD GARDNER, MIHALY CSIKSZENTMIHALYI & WILLIAM DAMON, GOOD WORK: WHEN EXCELLENCE AND ETHICS MEET 11 

(Basic Books 2001). 
16 See Hamilton, supra note 3.  
17 Id. at 480–82; see also Neil Hamilton, Professionalism Clearly Defined, 18(4) PROF. LAW. 2–3 (2008). 
18 WILLIAM M. SULLIVAN, ANNE COLBY, JUDITH WELCH WEGNER, LLOYD BOND & LEE S. SHULMAN, EDUCATING LAWYERS: 

PREPARATION FOR THE PROFESSION OF LAW (Jossey-Bass 2007). 
19 James R. Rest, A Psychologist Looks at the Teaching of Ethics, 12 HASTINGS CTR. REP. 29 (1982); and James R. Rest, 

Morality, in 3 HANDBOOK OF CHILD PSYCHOLOGY: COGNITIVE DEVELOPMENT 556 (P.H. Mussen, J. Flavell & E. Markman eds., 

John Wiley 4th ed. 1983). 
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a developmental, multidimensional model that encompasses both social and emotional 

capacities.  The Ethics of Duty is required content in the law school curriculum, including 

―instruction in matters such as the law of lawyering and the Model Rules of Professional 

Conduct‖
20

 and represents the minimum floor of competence and ethical conduct.  The Ethics of 

Aspiration include the core principles and ideals that guide the profession and its members. We 

next explain each in more detail.   

 

1. Personal Conscience and Restôs Four Component Model (FCM) 

 

Personal conscience in Hamilton‘s model is  

 

. . .an awareness of the moral goodness or blameworthiness of one‘s own intentions and 

conduct together with a feeling of obligation to be and do what is morally good. Personal 

conscience in this definition thus includes awareness that the person‘s conduct is having 

an effect on others, a reasoning process to determine the moral goodness or 

blameworthiness of the person‘s intentions or conduct and a sense of obligation to be and 

to do what is morally right. 
21

 

 

The Preamble to the ABA Model Rules specifically provides that ―a lawyer is also guided 

by personal conscience,‖
22

 and emphasizes that ―within the framework of these Rules, however, 

many difficult issues of professional discretion can arise. Such issues must be resolved through 

the exercise of sensitive professional and moral judgment.‖
23

  The foundation of personal 

conscience for each lawyer begins before and continues long after law school.
24

 Personal 

conscience is the foundation on which both Rule compliance and the internalization of the core 

principles and ideals of the profession rest.  

 

The ABA and Conference of Chief Justices‘ reports on professionalism also emphasize 

the importance of self-reflection, feedback from others, and dialogue with others about moral 

                                                           
20  A.B.A. Standards for Approval of Law Schools Interpretation 302-9 (2008).  
21 Hamilton, supra note 3, at 484–85. ―Conscience‖ is also a term used in moral psychology referring generally to the 

internalization of the norms and values of a person‘s culture. Introduction, in HANDBOOK OF MORAL DEVELOPMENT 1, 2 (Melanie 

Killen & Judith Smetana eds., Lawrence Erlbaum Associates, Publishers 2006); Elliot Turiel, Thought, Emotions, and Social 

Interactional Processes in Moral Development, in HANDBOOK OF MORAL DEVELOPMENT 7, 13–14 (Melanie Killen & Judith 

Smetana eds., Lawrence Erlbaum Associates, Publishers 2006); Ross A. Thompson, Sara Meyer & Meredith McGinley, 

Understanding Values in Relationships: The Development of Conscience, in HANDBOOK OF MORAL DEVELOPMENT 267, 267 

(Melanie Killen & Judith Smetana eds., Lawrence Erlbaum Associates, Publishers 2006); Paul D. Hastings, Carolyn Zahn-

Waxler & Kelly McShane, We Are, By Nature, Moral Creatures: Biological Bases of Concern for Others, in HANDBOOK OF 

MORAL DEVELOPMENT 483, 503 (Melanie Killen & Judith Smetana eds., Lawrence Erlbaum Associates, Publishers 2006). 

Although conscience cannot be directly equated with concern for others, there are important parallels in the constructs, and 

evidence of conscience can be seen in tendencies to behave in concerned ways for others. Paul D. Hastings, Carolyn Zahn-

Waxler & Kelly McShane, We Are, By Nature, Moral Creatures: Biological Bases of Concern for Others, in HANDBOOK OF 

MORAL DEVELOPMENT 483, 503 (Melanie Killen & Judith Smetana eds., Lawrence Erlbaum Associates, Publishers 2006). 
22 MODEL RULES OF PROF‘L CONDUCT Preamble ¶ 7 (2000). 
23 Id. at ¶ 9. 
24 SHERI D. SHEPPARD ET AL., Preparing for New-Century Professional Practice, in EDUCATING ENGINEERS 156, 157–58 (Jossey-

Bass 2009). ―The maturity, expertise, sophistication, and wisdom needed for true professionalism are neither established, for 

better or worse, early in life nor teachable through preaching. They require education for deep understanding, along with practice, 

experience, and the ongoing ability to learn from experience. Social science research supports our conviction that these capacities 

can be learned in late adolescence and early adulthood.‖ 
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dilemmas for career-long professional growth.
25

 These are critical habits and skills in particular 

to foster the growth of personal conscience.
26

 

 

  As an analog of Hamilton‘s personal conscience, the Four Component Model (FCM) of 

morality
27

 has direct relevance to the professions.
28

 The FCM defines morality as a dynamic 

process model that integrates moral thought with moral emotions, and explains processes 

involved with explaining moral action and moral failure. The FCM posits that sensitivity, 

judgment, moral motivation or identity, and implementation are distinct psychosocial capacities 

that predict or explain moral action. Capacities that are inaccessible or underdeveloped may 

interfere with moral behavior.  

The FCM provides a conceptual framework for individuals to internalize the black-letter 

rules as well as ethical-social principles and ideals of the profession into the moral self.
29

 The 

FCM is useful both to understanding personal conscience before law school and to understand 

and assess the internalization process of the profession‘s ethical-social values during and after 

law school. The FCM is used within professional ethics education including dentistry, medicine, 

counseling, law, teacher education, and veterinary medicine.
30

 

 

a. Moral Sensitivity:  Perceptual Clarity and Empathy 

Rest posited that reasoning about an ethical problem would be inadequate without 

awareness of the ethical dimensions of a situation.
31

 Moral sensitivity relates to processes that 

impede perceptual clarity and capacity to empathize with others. Rest viewed empathy is an 

analog to ethical sensitivity. We focus on empathy because its meaning in the professions, as 

primarily a cognitive capacity, is more relevant to law.
32

  In medicine, empathy is defined as a 

cognitive process involving perspective taking and recognition of another‘s pain or distress 

(without feeling it).
33

 In law, like medicine, the need to maintain healthy boundaries with respect 

to the emotional aspects of empathy is critical to effectiveness, particularly in situations rife with 

conflict, hostility, or manipulation. Thus, for the context of the legal profession, we refer to 

moral sensitivity as Perceptual Clarity and Empathy.   

                                                           
25 Hamilton, supra note 3, at 484. 
26 Id.  
27 James Rest, Morality, in 3 HANDBOOK OF CHILD PSYCHOLOGY: COGNITIVE DEVELOPMENT 556 (P.H. Mussen, J. Flavell & E. 

Markman eds., 4th ed. 1983); See also James Rest, A Psychologist Looks at the Teaching of Ethics, 12 The Hastings Center Rep.t, 

29-36, (1982). 
28 See Muriel J. Bebeau, The Defining Issues Test and the Four-Component Model: Contributions to Professional Education, 31 

J. MORAL EDUC. 271 (2002); Muriel J. Bebeau, Evidence-Based Character Development, in 10 LOST VIRTUE: PROFESSIONAL 

CHARACTER DEVELOPMENT IN MEDICAL EDUCATION (ADVANCES IN BIOETHICS) 47 (N. Kenny & W. Shelton eds., Elsevier Ltd. 

2006). 
29 Muriel J. Bebeau, Promoting Ethical Development and Professionalism: Insights from Educational Research in the 

Professions, 5 U. ST. THOMAS L.J. 366, 386 (2008). 
30 See Bebeau, supra note 29.  
31 See Rest, supra note 19. 
32 See Nussbaum, supra note 13.  
33 See Charles D. Aring, Sympathy and Empathy, 167 J. AM. MED. ASS‘N, 448 (1958); see also Mohammadreza Hojat, Ten 

Approaches for Enhancing Empathy in Health and Human Services Cultures, 31 J. HEALTH & HUM. SERV. ADMIN. 412 (2008). 
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Definitions of empathy vary – social psychologists define empathy as containing an 

element of ―feeling with‖ another person in distress or pain, something closer to what lay 

individuals may call ―sympathy.‖
34

 Tangney and Dearing define empathy as ―the ‗good‘ moral 

affective capacity or experience, leading us in moral directions and diverting us from paths of 

vice and perdition.‖
35

  People are predisposed to a variety of perceptual biases that are likely to 

interfere with the awareness of moral issues, including favoring one‘s in-group members, 

attending to immediate concerns or needs, or confirming one‘s beliefs or opinions.
36

  Empathy 

may function to overcome perceptual biases, and permit increased awareness of the moral 

dimensions of an issue.
37

 

Perceptual clarity and empathy involve imagination and a mindset prone to seeking a 

deeper understanding of self and others, rather than a mindset prone to labeling or blaming 

others.
38

   According to Hamilton,
39

 perceptual clarity and empathy, are affected by socialization 

into the profession that enhances one‘s ―capacity to view the perspectives of diverse others as 

well as multiple constituencies or stakeholders.‖  This process highlights the idea that moral 

behavior can only occur if the individual codes the situation as moral – such as the case of the 

anonymous lawyer in our opening anecdote. Cognitive processes (e.g., perception, appraisal, and 

interpretation) and affective arousal (e.g., apathy, anxiety, anger and revulsion) contribute to the 

interpretation of problematic situations.  

Other legal scholars conceptualize the nature of empathy depending on its function:
40

 

interpersonal interaction with clients (micro-empathy) and broader, social justice issues related to 

bias and inequity (macro-empathy). Hoffman
41

 notes the relevance of empathy to the legal 

profession in (1) motivating effective advocacy for victims, (2) triggering social-perspective 

taking of victims not present in legal proceedings, and (3) effectively arguing a legal position on 

issues of fairness and justice, prompting major legal change in judicial decision-making (e.g., 

Brown vs. Board).  In disputes or transactions, the lawyer should take account of the qualitative 

                                                           
34 Hoffman defines empathy as ―as an affective response more appropriate to another‘s situation than one‘s own,‖ and states that 

it is one of the most fundamental of moral emotions. Hoffman defines empathy as ―as an affective response more appropriate to 

another‘s situation than one‘s own,‖ and states that it is one of the most fundamental of moral emotions.‖ MARTIN HOFFMAN, 

EMPATHY AND MORAL DEVELOPMENT: IMPLICATIONS FOR CARING AND JUSTICE 4 (Cambridge U. Press 2000). 
35 JUNE TANGNEY & RHONDA DEARING, SHAME AND GUILT (EMOTIONS AND SOCIAL BEHAVIOR) 79 (Guilford Press 2002). 
36 See Hoffman, supra note 34; see also Susan Bandes, Empathy, Narrative, and Victim Impact Statements, 63 U. CHI. L. REV. 

361 (1996). 
37

 Although empathy is generally framed as a positive emotion connoting doing good or showing kindness, Martha 

Nussbaum views empathy as morally neutral, stating that it can be used towards good or evil and noting pathological 

forms of empathy used by perpetrators to vicariously experience their victim‘s level of pain. Nussbaum, supra note 

8, at 325.  
38 CAROL S. DWECK, MINDSET 67 (Random House 2006). 
39 See Hamilton, supra note 3 at 495. 
40  Lynn Henderson, Legality and Empathy, 85 MICH. L. REV. 1574 (1987). 
41  See Hoffman, supra note 34. 
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experience of the plaintiff or the defendant or stakeholders, and the perceived or real damages or 

pain that is the object of the dispute or transaction, which may elicit empathy.
42

   

b. Moral Judgment 

Moral judgment, the second component, is the ability to provide a sound rationale for 

one‘s decision about a moral problem. As we mature, our reasoning and judgment become more 

complex, and we tend to move from reasoning and judgment based on personal interests such as 

greed or fear, to a more full analysis of the implications of our judgment on others. Our level of 

moral judgment capacity affects how we perceive moral issues, as well as how we resolve them. 

  

Rest et al. defined three moral schemas, or mental maps, that shape how we perceive 

moral problems and reason about how to resolve moral issues:  (1) personal interests meaning 

reasoning dominated by self-interest, fear of authority, and lack of autonomy or personal 

responsibility; (2) maintaining norms meaning reasoning focused on existing norms, rules, 

codes, and laws; and (3) post conventional meaning reasoning involving concepts of justice, 

fairness, duty, and the evolutionary nature of morality in society.
43

 

Haidt. a critic of moral judgment theory, claims social intuition is instead the central 

process in moral decision making, and that ―moral reasoning is usually a post-hoc construction, 

generated after a judgment has been reached.‖
44

 Haidt frames the social intuitionist approach as 

an ―alternative to rationalist models,‖ since people do not deliberate over a moral decision
45

 We 

disagree, pointing out that Rest‘s Four Component Model (FCM) is inclusive of several 

processes, including social intuition. To illustrate, FCM processes can involve immediate moral 

action but also later reappraisal. For example, as an individual attempts moral action in real time, 

he or she may elicit resistance, opposition, conflict, or reward, which may in turn prompt 

reflection and deliberation, altering the decision process, such as the case with the anonymous 

lawyer in our opening anecdote. We contend that rational thought and reflection can also ―red 

flag‖ distorted thinking associated with Bandura‘s concept of moral disengagement.
46

 Moral 

disengagement refers to several cognitive distortions employed when an individual violates an 

internalized moral norm. In order to protect against thinking of one‘s self as an immoral person, 

the individual adopts instead justifications for the action that exonerates the person from the 

moral lapse and allows him or her to preserve an identity as a moral person. 

 

In law, Hamilton defines professional moral reasoning as entailing three levels including  

(1)  ―explicit codes, rules, and norms specific to the profession,‖
47

  (2) the core principles and 

                                                           
42 Jody Lynee Madeira, Regarding Pained Sympathy and Sympathy Pains: Reason, Morality, and Empathy in the Civil 

Adjudication of Pain, 58 S.C.L. Rev. 415, 426–40 (2007).  
43 JAMES REST, DARCIA NARVAEZ, MURIEL J. BEBEAU & STEPHEN THOMA, POSTCONVENTIONAL MORAL THINKING: A NEO-

KOHLBERGIAN APPROACH 35–58 (Erlbaum 1999). 
44 Jonathan Haidt, The Emotional Dog and its Rational Tail: A Social Intuitionist Approach to Moral Judgment, 108 PSYCHOL. 

REV. (2001). For a discussion of Haidt‘s social intuitionist model applied to law see Milton Regan, Moral Intuitions and 

Organizational Culture, 51 ST. LOUIS U. L.J. 941 (2006–07). 
45 Id. 
46 See Albert Bandura, Social Cognitive Theory of Moral Thought and Action, in 1 HANDBOOK OF MORAL BEHAVIOR AND 

DEVELOPMENT 45–103 (W.M. Kurtines & J.L. Gerwitz eds., Erlbaum 1991). 
47 See Hamilton, supra note 3, at 495–96 
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ideals of the profession,
48

 and (3) first ethical principles about life and justice.
49

  As we visualize 

the multiple processes entailing professional judgment, we see increasing integration of personal 

and professional moral capacities as central in developing increased professionalism throughout 

one‘s career. We comment more about the synergistic nature of core moral capacities and 

professionalism in a following section.  

  

c. Moral Motivation and Identity  

The third component is conceptualized as motivation and commitment as well as identity 

formation, referring to how the individual conceptualizes the moral self. The integration of 

values oriented toward self-interest with moral ones and the prioritization of moral values over 

other competing values, needs, or interests are key features of the formation of the moral self.
50

 

Lapsley and Narvaez
51

 describe the role of the moral self as pivotal in closing the gap between 

knowing and doing what is just or good.  Professional identity formation also involves weighing 

the obligation of the profession to society against one‘s self interest.
52

 

How individuals make sense of the self tends to evolve over time from less to more 

complex.
53

 In childhood, self-interest may dominate our thinking, and our perspectives of people 

or problems are shaped or defined by our family or peers.
54

 But as we encounter new challenges 

and resolve them, our thinking can grow to encompass more diverse and complex perspectives. 

Research of Kegan and Lahey
55

 reveals a developmental continuum of identity, proceeding in a 

sequence from self-interest and concreteness of thought, to more other-oriented and abstract 

ways of making sense of the self. At more complex levels of identity formation, the individual‘s 

personal and moral values are fully integrated and consistent across context and situation.  

Professional moral identity involves the internalization of the profession‘s codes, core 

principles and ideals, subordinating one‘s personal interests or ambitions to some degree to the 

higher aim of serving society in the area of the profession‘s responsibility.
56

  In studies of 

individuals considered by their peers as moral exemplars,
57

 a distinguishing characteristic is the 

moral exemplar‘s viewpoint that ―doing good‖ in the area of the profession‘s responsibility is an 

obligation that is non-negotiable. It is seen as a central purpose of their life and profession. 

                                                           
48 Id. 
49 Id.  
50 Muriel J. Bebeau & Verna E. Monson, Guided by Theory, Grounded in Evidence: A Way Forward for Professional Ethics 

Education, in HANDBOOK OF MORAL AND CHARACTER EDUCATION 557 (Larry P. Nucci & Darcia Narvaez eds., Routledge 2008). 
51  Daniel LAPSLEY & DARCIA NARVAEZ, MORAL DEVELOPMENT, SELF, AND IDENTITY (Lawrence Erlbaum Ass‘s 2004) 
52 See Hamilton, supra note 3, at 492–93.  
53  ROBERT KEGAN & LISA LAHEY, IMMUNITY TO CHANGE: HOW TO OVERCOME IT AND UNLOCK THE POTENTIAL IN YOURSELF AND 

YOUR ORGANIZATION (Harv. Bus. Press 2009). 
54  Id.  
55  Id.  
56 See Hamilton, supra note 3, at 492–96 
57 See ANNE COLBY & WILLIAM DAMON, SOME DO CARE: CONTEMPORARY LIVES OF MORAL COMMITMENT (Free Press 1992); 

JAMES RULE & MURIEL J. BEBEAU, DENTISTS WHO CARE: INSPIRING STORIES OF PROFESSIONAL COMMITMENT (Quintessence 

Publishing 2005). 
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Rather than seeing themselves as morally courageous or exceptional, these individuals have fully 

integrated their professional and personal values and take action based on those values.
58

  

d. Moral Implementation:  Conscience in Action ï Interpersonal Abilities  

The fourth component involves the process of implementation of the decision which 

involves moral character and competence.
59

  According to Rest, 

Component 4 involves executing and implementing a plan of action [and] involves 

figuring out the sequence of concrete actions, working around impediments and 

unexpected difficulties, overcoming fatigue and frustration, resisting distractions and 

allurements, and keeping sight of the eventual goal‖
60

.  

 

  Moral implementation consists of carrying out a moral decision. In the professions, moral 

implementation is typically social, involving interpersonal interaction between clients, peers, 

colleagues, or superiors.
61

  Elements of morality are reflected in interpersonal relationships 

through demonstrating respect for others, being fair, showing concern for others‘ well being, 

taking responsibility for one‘s errors or misjudgments; or taking risks to contribute to the greater 

good. Moral implementation can also involve responding to perceived wrongdoing or fraud in 

organizations.
62

  Moral implementation involves informing, persuading, or negotiating with 

clients, colleagues, or superiors with respect to the moral dimensions of problems. It may involve 

sustained efforts over time to address a problem in society or to build trust in situations torn by 

conflict or strife. Perseverance, creative problem solving (including strategic thinking and the 

selection of strong allies), and resistance in conforming to corrupt peers or authority are also 

important in moral implementation.
63

  

 

2. The Ethics of Duty 

ABA accreditation standards direct the law schools to provide each student with 

instruction on ―the history, goals, structure, values, rules and responsibilities of the legal 

profession and its members.‖
64

 This includes ―instruction in matters such as the law of lawyering 

and the Model Rules of Professional Conduct.‖
65

  Of course required instruction on the law of 

lawyering and the professional rule of ethics does not mean that a student or lawyer has 

internalized and committed to the ethics of duty.  However disciplinary authorities, judges, 

malpractice litigation exposure, and law firm or department risk management programs all 

                                                           
58 ADD CITATION. 
59 See Rest, supra note 4, at 15. 
60 Id.  
61 For a discussion of moral implementation in the professions defined as interpersonal knowledge, skills, and abilities see Muriel 

J. Bebeau, The Defining Issues Test and the Four Component Model: Contributions to Professional Education, 31 J. MORAL 

EDUC. 271–95 (2002).   
62 Edwards, Askanasy, and Gardner define wrongdoing as ―employee behavior that is perceived to be illegal, immoral, or 

illegitimate in an organization.‖ Marissa Edwards, Neal M. Askanasy & John Gardner, Deciding to Speak Up or To Remain 

Silent Following Observed Wrongdoing: The Role of Discrete Emotions and Climate of Silence, in VOICE AND SILENCE IN 

ORGANIZATIONS 83–109 (J. Greenberg & M. Edwards eds., 2009). For a definition of whistle blowing see Janet P. Near & Marcia 

P. Miceli, Organizational Dissidence: The Case of Whistle Blowing, 4 J. BUS. ETHICS 1 (1985).  
63 David C. Leach, Medical Professionalism and the Formation of Residents: A Journey Toward Authenticity. 5 U. ST. THOMAS 

L.J. 512 (2008). 
64 A.B.A. Standards for Approval of Law Schools 302 (2008). 
65 Id. at Interpretation 302-9 (2008). 
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provide some external check on lawyer compliance with the ethics of duty. Risk management, 

properly conceived, actually includes both the ethics of duty and the ethics of aspiration 

discussed below.  

3. The Ethics of Aspiration 

The accreditation standards go beyond instruction on the law of lawyering and the ethical 

rules to require instruction on the ―values‖ and ―responsibilities‖ of the profession and its 

members.
66

  The standards do not further define values and responsibilities but in this context, 

the words mean the core principles and ideals that guide the profession and its members.  The 

core principles and ideals apparent in the ABA and Conference of Chief Justice professionalism 

reports and the ABA Model Rules are:   

- Competent representation, including reasonable diligence and reasonable communication with 

the client;67 

- Loyalty to the client;68 

- Confidentiality of client information;69 

- Zealous advocacy on behalf of the client, constrained by the officer of the legal system role;70 

- Independent professional judgment;71 

- Peer review to hold other lawyers accountable for meeting the ethics of duty and to encourage 

them to realize the core principles and ideals of the profession;
72

 

                                                           
66 Id. at n. Standard 302.  
67

 MODEL RULES OF PROF‘L CONDUCT R. 1.1, 1.3, 1.4; A.B.A., An Educational Continuum, Report of the Task Force on Law 

Schools and the Profession; Narrowing the Gap, 1972 SEC. LEGAL EDUC. AND ADMISSIONS TO THE B., LEGAL EDUC. AND PROF. 

DEV. at 205, 207 [hereinafter MacCrate Report]; ROY STUCKEY ET. AL., BEST PRACTICES FOR LEGAL EDUCATION: A VISION AND A 

ROAD MAP 26–27 (Clinical Legal Educ. Ass‘n 2007).  
68  MODEL RULES OF PROF‘L CONDUCT R.1.7–1.12; MacCrate Report, supra note 67, at 205. Loyalty includes recognition that that 

the lawyer‘s self-interest in fees is in conflict with the client‘s interest, therefore the lawyer‘s fees should be reasonable and fair. 

MODEL RULES OF PROF‘L CONDUCT R. 1.5. 
69  MODEL RULES OF PROF‘L CONDUCT R. 1.6; See MacCrate Report, supra note 67, at 205. 
70  MODEL RULES OF PROF‘L CONDUCT, Preamble ¶¶ 2, 8, 9 (―As advocates, a lawyer zealously asserts the client‘s position under 

the rules of the adversary system.‖ Further, ―when an opposing party is well represented, a lawyer can be a zealous advocate on 

behalf of a client and at the same time assume that justice is being done.‖ Finally, ―[t]hese principles include the lawyer‘s 

obligation zealously to protect and pursue a client‘s legitimate interests, within the bounds of the law, while maintaining a 

professional, courteous and civil attitude toward all persons involved in the legal system.‖);Paragraph 1 of the Model Rules‘ 

Preamble makes clear that the lawyer is to hold in tension the roles of ―a representative of clients, an officer of the legal system 

and a public citizen having special responsibility for the quality of justice.‖ Id. at ¶ 1; MacCrate Report, supra note 67, at 205. 

Zealous advocacy focuses on maximizing client autonomy to achieve any lawful client objective through legally permissible 

means. MODEL RULES OF PROF‘L RESPONSIBILITY EC 7-1 (1969). 
71 

 MODEL RULES OF PROF‘L CONDUCT R. 2.1; MacCrate Report, supra note 67, at 151; A.B.A. COMM‘N ON PROF., ñé In the 

Spirit of Public Serviceò: A Blueprint for the Rekindling of Lawyer Professionalism, 1986 A.B.A. COMM‘N ON PROF. 28 (1986) 

[hereinafter Stanley Commission Report]; STUCKEY ET. AL., supra note 67, at 82. 
72 Self-regulation is another common theme of all of these definitions of professionalism. The Model Rules‘ Preamble speaks at 

length of the self-regulation of the legal profession and the profession‘s social contract with society. ―A lawyer should also aid in 

securing their observance [of the Rules] by other lawyers.‖ MODEL RULES OF PROF‘L CONDUCT Preamble ¶¶ 10–12. The Preamble 

also stresses the responsibilities that are implicated by self-regulation and notes that the profession risks loss of its autonomy if its 
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- Self-restraint where self-interest in sustainable profitability is balanced with devotion to the 

client and the public good;
73

 

- Public service;
74

 

- Respect for the legal system and all persons involved in the legal system;75 

- Commitment to seek and realize excellence at both the skills of the profession and the other 

core principles and ideals of the profession;76 

Integrity;77 

Honesty;78 and, 

Fairness.79 

4. Synergistic and Developmental Nature of the Model 

                                                                                                                                                                                           
members fail in their duties. Id.  
73 Hamilton, supra note 3, at 492–95; Stanley Commission, supra note 71, at 492; MODEL RULES OF PROF‘L CONDUCT Preamble ¶ 

9.    
74 MODEL RULES OF PROF‘L CONDUCT Preamble ¶¶ 1, 6, 7 (A lawyer is ―a public citizen having special responsibility for the 

quality of justice.‖ Further, ―[a]s a public citizen, a lawyer should seek improvement of the law, access to the legal system, the 

administration of justice and the quality of service rendered by the legal profession . . . . In addition a lawyer should further the 

public‘s understanding of and confidence in the rule of law and the justice system.‖ Finally, ―[a] lawyer should strive to . . . 

exemplify the legal profession‘s ideals of public service.‖); A.B.A. REPORT OF PROF. COMM., Teaching and Learning 

Professionalism 7 (1996) [hereinafter Haynsworth Report]; MacCrate Report, supra note 67, at 213; STUCKEY ET. AL., supra note 

67, at 84–88. The core value of public service focused on the maintaining and improving the quality of service provided by 

colleagues in the legal profession is developed in more detail in the fourth principle of professionalism. The core value of public 

service particularly focused on equal access to justice for the disadvantaged is developed in detail in professionalism principle 

5.a. 
75

 MODEL RULES OF PROF‘L CONDUCT Preamble ¶¶ 5, 9, R. 1.3 cmt. 1, R. 3.5 cmt. 4, R. 4.4(a); MacCrate Report, supra note 67, 

at 204, 213; Haynsworth Report, supra note 74, at 7; CONFERENCE OF CHIEF JUSTICES, A NATIONAL ACTION PLAN ON LAWYER 

CONDUCT AND PROFESSIONALISM 205, 218 (1999) [hereinafter Action Plan]; STUCKEY ET. AL., supra note 67, at 82. 
76 The major ideal of the profession is to seek continuing growth toward excellence in both lawyering skills and ethical conduct 

over a career. MODEL RULES OF PROF‘L CONDUCT, Preamble ¶ 7 (―A lawyer should strive to attain the highest level of skill, to 

improve the law and legal profession and to exemplify the legal profession‘s ideals of public service.‖); MacCrate Report, supra 

note 67, at 136, 200, 219 (Lawyers should ―seek to achieve excellence in [their] chosen field.‖); Stanley Commission Report, 

supra note 71, at 15, 17; STUCKEY ET. AL., supra note 67, at 66.  
77 The word ―integrity‖ comes from the Latin integritas, which means wholeness or oneness. A lawyer of integrity acts 

consistently with the lawyer‘s first ethical principles even when there is some cost involved. Stanley Commission Report, supra 

note 71, at 15, 47; MacCrate Report, supra note 67, at 204; Haynsworth Report, supra note 74, at 7; STUCKEY ET. AL., supra note 

67, at 7, 84–88. 
78 The Model Rules of Professional Conduct Rule 8.4(c) prohibits conduct involving dishonesty, and Rule 8.3 requires reporting 

of another lawyer‘s violation of a Rule that raises a substantial question as to that lawyer‘s honesty. MODEL RULES OF PROF‘L 

CONDUCT R. 8.4(c), 8.3. Paragraph 2 of the Preamble asks lawyers to negotiate ―consistent with requirements of honest dealings 

with others.‖ Id. at ¶ 2; MacCrate Report, supra note 67, at 204; STUCKEY ET. AL., supra note 67, at 80–82, 84–88. The focus of 

―honesty‖ in the advocacy context is that affirmative statements of fact by a lawyer are to be truthful. ―Honesty‖ in this context 

does not require revelation of material confidential facts unless there is either a legal duty to do so or the client consents. 
79. The Model Rules of Professional Conduct Rule 3.4 focuses on fairness to the opposing party and opposing counsel. MODEL 

RULES OF PROF‘L CONDUCT R. 3.4 (2007). The ABA and CCJ reports on professionalism also emphasize fairness as a virtue for a 

lawyer. Stanley Commission Report, supra note 71, at 15, 47; MacCrate Report, supra note 67, at 136, 213; Action Plan, supra 

note 75, at 37; STUCKEY ET. AL., supra note 67, at 84–88. The thrust of these references to fairness is that a lawyer in adversary 

contexts should conform to established and commonly accepted formal and informal rules and customs in dealing with 

adversaries. They create trust and efficiency which reduce transaction costs and benefit both the justice system and the clients 

overall. The lawyer should not ―game‖ these rules and customs with either interpretations outside the spirit of the rules and 

customs or conduct that may escape the adversary‘s reasonable ability to monitor compliance. If the lawyer challenges existing 

understandings regarding these rules and customs, notice and transparency would be important. 
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 According to Hamilton‘s model, the foundation of professionalism is the individual‘s 

perceptual, reasoning, motivational and implementation capacities related to moral issues or 

personal conscience – an analog to Rest‘s model of moral behavior. Personal conscience refers to 

a constellation of psychosocial moral capacities that can continue to develop across the lifespan. 

Integration of personal conscience with the ethics of duty and the ethics of aspiration spurs 

growth that results in professional effectiveness. Rather than a linear progression of growth from 

the foundation of personal conscience to the internalization of the core principles and ideals of 

the ethics of aspiration, the model is one of dynamic interaction – growth or change in one of the 

three dimensions can foster change in the others. For example, the ethics of duty requires a 

minimum level of competence below which lawyer risks both malpractice liability and ethics 

violations. The core principle of excellence at the technical skills of lawyering (Hamilton‘s ethics 

of aspiration) moves beyond competence toward an internalized standard of excellence in the 

work.  Individuals possessing a solid foundation of personal conscience that is well integrated 

with the profession‘s core principle of excellence at the technical skills of lawyering and the 

other core principles and ideals of the profession would likely more assiduously avoid 

malpractice exposure or ethics violations than would an individual whose foundation of personal 

conscience is less well formed.  

 Diagrams A – 1, A – 2, and A – 3 , showing a developmental model of professionalism, 

capture the inter-relationship among the three components of professionalism and analogize 

them to an onion where the outer layer is the most easily observed and measured.
80

 The 

―onion‘s‖ outer layer of the ethics of duty is commonly measured at the time of entry into the 

profession in terms of testing doctrinal knowledge. During the years of practice, colleagues in the 

firm and the profession, including judges, observe the degree to which a lawyer complies with 

the ethics of duty.  Doctrinal knowledge of the ethics of aspiration is similarly more straight 

forward to measure, but authentically ―walking the talk‖ with both components requires some 

level of personal conscience. In order to develop the two ―outer layers‖ of the ―onion‖, the 

typical educational strategy involves mastery of knowledge and skills, measured through law 

school grades, bar exams, and performance assessments. One meaning of the ―onion‖ model is 

that development of the ―outer layers‖ should also be approached by focusing on the inner core – 

through education and experiences that foster self-reflection, solicitation of feedback from 

others, and dialogue with others about moral dilemmas.
81

 The internalization of the ethics of 

aspiration also occurs over a career. This approach represents a more transformational model of 

development than the rote learning of ―floor‖ doctrinal knowledge and application of traditional 

legal analysis to that doctrinal knowledge.  

The core of personal conscience – Rest‘s Four Component Model (FCM) of Morality – 

represents psychological capacities that more global in nature and therefore more challenging to 

                                                           
80 RICHARD BOYATZIS, THE COMPETENT MANAGER: A MODEL FOR EFFECTIVE PERFORMANCE (John Wiley 1982). 
81 Id. 
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measure.
82

 A possible exception is moral judgment, for which standardized measures have been 

used for over two decades, with considerable evidence of validity. 
83

 The core of personal 

conscience includes (1) perceptual clarity and empathy, (2) reasoning and judgment, (3) 

motivation and identity formation, and (4) moral implementation. Development of FCM 

capacities is associated with (1) level of education, and (2) career-long involvement in life 

experiences and learning associated with self reflection, feedback from others, and dialogue with 

others about moral issues that foster growth and complexity of thinking and emotion.
84

  

Diagrams A – 1, A – 2 and A – 3 depict the two layers of the ―onion‖ development model 

of professionalism that build on a foundation of personal conscience. In Diagram A-3. the first 

three components of personal conscience are visualized as interior (intrapersonal) capacities, and 

the fourth component of moral implementation is visualized as conscience in action and 

involving principally interpersonal abilities.   

 

 

 

                                                           
82 In particular, the underlying constructs of empathy, identity formation, and interpersonal skills represent considerable 

measurement challenges, however, reliability and validity of assessments of moral capacities have been used successfully in 

ethics education for over two decades. See Bebeau, supra note 28. 
83 Hamilton, supra note 3. 
84 See Rest, supra note 4. 
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We move now from an analysis of how professionalism is defined and observed in the 

Hamilton model to an analysis of the degree to which clients and experienced lawyers and judges 

evaluate a high professionalism lawyer as an effective lawyer. We are using ―effective‖ in the 

sense of accomplishing the purpose (bringing about results) that clients, colleagues in a firm 

desire and value.
85

 In the framework of the Model Rules, clients evaluate a lawyer in terms of 

representing the client to bring about the results that the client seeks.
86

 Experienced lawyers in a 

firm or judges applying the Rules would evaluate in addition whether the lawyer accomplished 

the purpose of service as an office of the legal system and a public citizen having special 

responsibility for the quality of justice. Colleagues in a firm will also evaluate a lawyer based on 

the lawyer‘s contribution to sustainable profitability.
87

 

To understand effectiveness in the private practice of law, we need to break down the 

underlying qualities and skills that clients and experienced lawyers and judges desire and value 

in a lawyer. We then compare the degree to which clients and experienced lawyers and judges 

evaluate a high professionalism lawyer to be effective.  

1. Lawyersô Definition of Effectiveness 

Shultz and Zedeck conducted the most recent empirical study defining effectiveness in 

2008 based on a survey of over 2,000 University of California Berkeley law school alumni 

responding to questions such as ―If you were looking for a lawyer for an important matter for 

yourself, what qualities would you be looking for?‖
88

  From the responses, they distilled 26 

factors important to being an effective lawyer grouped into eight umbrella categories
89

 including: 

(1) the intellectual and cognitive skills including creative problem solving and practical 

judgment; (2) research and information gathering skills; (3) planning and organizing skills; (4) 

communications skills including listening; (5) conflict resolution skills including the ability to 

see the world through the eyes of others; (6) client and business relationship skills including 

counseling, networking and business development skills; (7) working with others skills; and (8) 

the quality of character including diligence, integrity/honesty, public service, and reflective self-

development.
90

 

 The Shultz and Zedeck study‘s eight umbrella categories of factors important to being an 

effective lawyer match up well with the three apprenticeships that the Carnegie Foundation 

identified as the purpose of legal education after both an interview study of 16 law schools and 

wide consultation with legal scholars.
91

 In both Educating Lawyers and Educating Clergy,92
 the 

                                                           
85 Webster‘s THIRD INTERNATIONAL DICTIONARY (2002). 
86 MODEL RULES OF PROF‘L CONDUCT Preamble ¶ 1. 
87 Rules say very little about income except that the fees must be reasonable (MODEL RULES OF PROF‘L CONDUCT R. 1.5).  The 

Preamble refers to making ―a satisfactory living.‖ MODEL RULES OF PROF‘L CONDUCT Preamble ¶¶ 10–12.  
88 See Shultz & Zedecky, supra note 7.  
89 According to Shultz (personal communication January 13, 2009), the eight umbrella categories are not listed in a hierarchy of 

relative contribution to overall effectiveness. Shultz & Zedeck Study, supra note 7. 
90  See Shultz &Zedeck, supra note 7, at 26–27.  
91 SULLIVAN ET AL., supra note 18, at 15–16.  
92  CHARLES FOSTER ET AL., EDUCATING CLERGY: TEACHING PRACTICES AND PASTORAL IMAGINATION 5–8 (2006). 
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Carnegie Foundation identified three apprenticeships necessary for entry and advancement in all 

of the peer-review professions: (1) the cognitive or intellectual apprenticeship of the profession‘s 

unique analytical skills applied to the profession‘s doctrinal knowledge; (2) the practical 

apprenticeship of the other skills necessary for professional life; and (3) an apprenticeship of 

professional identity formation that provides the ethical foundation for the other two 

apprenticeships.93  The apprenticeship of formation into an ethical professional identity is 

professionalism is the meaning used here. Shultz and Zedek‘s umbrella category of the 

intellectual and cognitive skills is the focus of Carnegie‘s first apprenticeship, and the second 

through seventh umbrella categories are the focus of Carnegie‘s second apprenticeship. The 

eighth umbrella category of character is the focus of the third apprenticeship. The Shultz and 

Zedeck study emphasizes the importance of relationship skills like listening, the ability to see the 

world through the eyes of others, client and business relationship skills like counseling and 

networking, and working with others skills. There is some overlap between these skills in the 

second apprenticeship and the virtues and qualities emphasized in the third apprenticeship like 

empathy and respect for the dignity of all persons. 

 

 Two large-scale empirical studies of practicing lawyers published in 1993 and 2000 make 

similar findings about seventeen important skills for the practice of law.
94

 These two studies did 

not group the seventeen skills lawyers identified into umbrella categories but the studies concur 

with the Shultz and Zedeck study about the importance of analytical and problem solving skills, 

relationship skills (including instilling others‘ confidence in the lawyer, counseling, and the 

ability to obtain and keep clients), and sensitivity to professional and ethical concerns.
95

 A 2007 

synthesis of qualitative empirical research and scholarly articles on clinical legal education lists 

similar key qualities and skills for effective practice: competence, independent professional 

judgment, respect for the legal system and those who work in it, commitment to public service, 

and a commitment to excellence, integrity, honesty and fairness.
96

 

 

 In a 2006 survey of how firms evaluate associates including responses from 124 

managing partners, the NALP Foundation reported that the most important factors in associate 

evaluations were the quality of work (including excellence at legal analysis) and client 

relationship skills, followed by billable hours and relationship skills with other attorneys in the 

firm. Relationship skills with support staff and business management skills were next in 

importance.
97

 

 

2. Clientsô Definition of Effectiveness 

 

 Corporate clients are assessing the effectiveness of outside counsel. The Association of 

Corporate Counsel recently developed an outside litigation firm performance evaluation model 

that emphasizes three areas: legal analysis and judgment skills; litigation practice skills; and 

                                                           
93  SULLIVAN ET AL., supra note 18, at 28; FOSTER, supra note 92, at 5–8. 
94 BRYANT G. GARTH & JOANNE MARTIN, Law Schools and the Construction of Competence, 43 J. LEGAL EDUC. 469 (1993); JOHN 

SONSTEG & D. Camarotto, Minnesota Lawyers Evaluate Law Schools, Training and Job Satisfaction, 26 WM. MITCHELL L. REV. 

327 (2000). 
95 Sonsteng & Camaretto, supra note 94, at 345. 
96 STUCKEY ET. AL., supra note 67, at 1, 24–27, 66, 82, 84–88. 
97 NALP, How Associate Evaluations Measure Up: A National Study of Associate Performance Assessments 84 (2006).  
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leadership and teamwork skills.
98

 The leadership and teamwork skills focus on a lawyer‘s 

commitment to achieving needed client results in a timely way, respect for others, good 

judgment on when to challenge a client decision, and prompt communication both when asked 

for assistance and when appropriate regarding the status of a project.
99

 Similarly, the 2008 

Altman-Weil Chief Legal Officer Survey found that the most important efforts that outside 

counsel could make to improve relations with the client all related to improved responsiveness to 

the client‘s needs including discounting fees in light of the market downturn, staffing to address 

the client‘s unique needs, and learning the client‘s business.
100

 

 More supporting evidence is the BTI Consulting Group‘s 2008 survey of 250 corporate 

clients asking the clients if they could name an outside counsel who ―truly stands out as 

providing the absolute best client service.‖
101

 Corporate clients expect solid legal skills, but the 

dominant (61%) factor that distinguishes ―the absolute best client service‖ is ―client focus‖ 

where the client perceives the lawyer to be highly committed to and proactively responsive to the 

client. ―Client focus‖ includes going to the client‘s shoes and understanding the client‘s needs 

fully.
102

 ―Client focus‖ overlaps with the second most important (12%) factor that distinguishes 

―the absolute best client service‖ – understanding the client‘s business.
103

  

 

 The central theme of these studies of the clients‘ definition of lawyer effectiveness is that 

exceptional effectiveness moves beyond excellent technical competence toward excellent 

relationship skills demonstrating (1) strong commitment to and focus on the client‘s needs and 

(2) strong responsiveness to the client. These recent studies of a client‘s perception of a lawyer‘s 

effectiveness are consistent with a major 1993 ABA study of both individual and corporate 

clients. The survey data showed that clients believed lawyers to be knowledgeable and able to 

solve problems, but clients in general did not believe that lawyers are committed to and focused 

on client needs. Lawyers tend not to be highly responsive to those needs. Many clients perceived 

lawyers as excessively focused on money.
104

 A 1997-98 survey of clients of solicitors in England 

and Wales revealed similar client perceptions of lawyer effectiveness. Clients indicated that 

effective two-way communication including attentive listening and clear explanations together 

with the qualities of empathy and respect were important.
105

 

  

Part Two: The Empirical Relationship of Professionalism to Effectiveness 

 

 We first explore in Section A below the substantial alignment of the elements of 

professionalism drawn from a synthesis of ABA and CCJ professionalism reports and the ABA 

Model Rules of Professional Conduct with the empirical evidence of how lawyers and clients 

define effectiveness. Section B then turns to analyze empirical research that specifically tests the 

strength of the relationship of one or more components of the four component model and 

professional effectiveness.  

                                                           
98 Association of Corporate Counsel, How to Evaluate the Performance of Litigation Law Firms (2008). 
99 Id.   
100 Altman Weil, Inc., Chief Legal Officer Survey (2008).  
101 Executive Summary, in BTI CONSULTING GROUP, THE BTI CLIENT SERVICE ALL-STAR TEAM FOR LAW FIRMS (2007). 
102 Id. at 6–7.  
103 Id. at 8.  
104 Stuart A. Forsyth, Good Client Relations: The Key to Succe$$, ARIZ. ATT‘Y, May 1998. 
105 Clark Cunningham, What Clients Want From Their Lawyers (2006).   
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A. Alignment of the Elements of Professionalism and the Empirical Evidence on 

Effectiveness 

 

 We observe significant alignment between the elements of professionalism and empirical 

research on how lawyers and clients define effectiveness. The foundation of professionalism, 

personal conscience, is clearly reflected in the Shultz and Zedeck study (asking lawyer 

respondents what qualities would respondents look for in an attorney to represent the respondent 

in an important matter?) where character is one major category of effectiveness including 

honesty and integrity and reflective self-development. 

  

 In addition, the Four Component Model, as an analog of personal conscience, has a 

number of elements that align closely with the empirical evidence on professional effectiveness. 

Perceptual clarity and empathy includes awareness of how a person‘s actions affect other people. 

It involves relationship qualities and skills. Moral implementation requires relationship skills 

including counseling, listening, good communication, conflict resolution, negotiation, 

persuasion, and creative problem solving.  The empirical research from both lawyers and clients 

on lawyer effectiveness emphasizes the same relationship qualities and skills.  For example, the 

lawyer respondents in the Shultz and Zedeck study emphasized excellence with respect to both 

cognitive skills (including creative problem solving) and the other technical lawyering skills 

(including communication, listening, conflict resolution and seeing things through the eyes of 

others), counseling, networking, teamwork, and client development skills. 

 

It also makes intuitive sense that professionalism‘s requirement of compliance with the 

ethics of duty and encouragement of a much higher internalized standard of professional 

excellence relates positively to professional effectiveness in terms of risk management to avoid 

malpractice litigation and ethics charges and investigations. An internalized standard of 

excellence at the skills of lawyering also will result in outstanding client service. Based on 

extensive experience consulting with law firms, Anthony Davis argues that risk management for 

law firms is actually about institutionalizing not just compliance with the ethics of duty but also 

the aspirational traditions of professionalism by reinforcing ethical decision making at both the 

individual and institutional levels.
106

 Davis points out four reasons why firms take risk 

management seriously: (1) it enables them to improve the quality of client service, (2) following 

from the delivery of improved services, it improves profitability, (3) it creates enhanced access to 

the market for professional liability insurance, and (4) it helps the firm to identify and manage 

risks that might otherwise lead to significant losses.
107

 Risk management also substantially 

improves peer review within the law firm by reinforcing the reporting obligations of all lawyers 

and encouraging lawyers to talk to one another to make more informed and ethical decisions.
108

 

―Thus, at every step, and in every context, risk management incorporates considerations such as 

the likely reactions of both the public and clients, and the spirit, not merely the letter of the law. 

It operates to elevate the level of ethical decision making and excellent client service by both the 

individual and the law firm, and in no way inhibits moral decision making by either.
109

 

                                                           
106 Anthony E. Davis, Legal Ethics and Risk Management: Complementary Visions of Lawyer Regulation, 21 GEO. J. LEGAL 

ETHICS 95, 96 (2008).  
107 Id. at 99.  
108 Id. at 113, 118.  
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Diagram B depicts the matrix of factors aligned to both theoretical and empirical definitions of 

professionalism and effectiveness in the practice of law.  
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Diagram B 

Professionalism and Effectiveness in Law:   Matrix of Factors Aligned to  

Theoretical and Empirical Definitions 

 

Hamilton, 2008 Shultz & Zedeck, 2008 Industry Surveys 

Professionalism*   Effectiveness Effectiveness 

 
Personal Conscience 

Ethical Professional Identity 
όŀƴŀƭƻƎ ǘƻ wŜǎǘΩǎ C/a of Morality, 

i.e., moral social-emotional and 
cognitive capacities) 

 
Ethics of Aspiration 

Internalizing Excellence at 
Technical Skills, and the Core 

Principles and Ideals  
(listed below):  

Zealous Advocacy; Loyalty to 
Client; Confidentiality; Public 
Service;  Respect for the Legal 

System; Independence of 
Professional Judgment; Peer 
Review; Integrity; Honesty;  

Fairness; Self Restraint in Seeking 
Sustainable Profits 

 
Ethics of Duty 

Required Floor of Competence 
and Ethical Conduct  to Avoid 
Ethical Complaints and 
Malpractice 

 Quality of Character: diligence, 
integrity / honesty, public 

service, reflective self- 
development 

 ά²ƻǊƪƛƴƎ ǿƛǘƘ hǘƘŜǊǎέ {ƪƛƭƭǎ 

 Client & Business Relationship 
Skills (e.g., counseling, 
networking, & business 

development) 

 Conflict Resolution Skills  
(including seeing the world 
through the eyes of others) 

 

 Communication Skills & 
Listening 

 Planning & Organization 

 Research & Information 
Gathering 

 Intellectual & Cognitive 

¦ƴŘŜǊǎǘŀƴŘƛƴƎ /ƭƛŜƴǘΩǎ .ǳǎƛƴŜǎǎ, 
BTI  Ranked 3

rd
 

 
Relationship Skills 

Ranked 1
st 

 NALP Associate 
Evaluation Criterion

 

 
Ranked 3

rd 
  Association of 

Corporate Counsel, 2008 
 
 

Client Focus 
Ranked 2

nd
  BTI & ABA 
 

Ranked 1
st 

 Altman-Weil Survey 
Chief Legal Officers, 2008

 

 
Intellectual & Cognitive 

BTI 2008,  ABA, 1993,   
Ranked 1

s
 

*The Carnegie Foundation's study of legal education urges more attention to the third apprenticeship of 

formation into an ethical professional identity or professionalism, but Educating Lawyers does not provide a 

clear and succinct definition of the elements of an ethical professional identity or professionalism. Hamilton's 

synthesis of the ABA and Conference Chief Justice Reports on professionalism and the Model Rules provides 

this definition. 
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B. Empirical Research Testing the Relationship of the Four Component Model and 

Effectiveness 

 

In this section, we focus on specific aspects of Rest‘s Four Component Model (perceptual 

clarity and empathy, judgment, identity formation, and implementation) as they relate to 

effectiveness in law, to address our research question: What is the relationship between 

professionalism and effectiveness?  Because these topics are overarching concepts, and specific 

conceptualizations within empirical legal research sparse, we draw upon studies from other peer-

review professions such as medicine and auditing that share core principles and ideals of an 

internalized standard of excellence, confidentiality, loyalty, public service, independent 

judgment, peer-review, self-restraint in seeking sustainable profits while serving the client, 

integrity, honesty, and fairness.
110

 We include empirical evidence from both qualitative and 

quantitative traditions that relate to our research question.
111

  

 

1. Perceptual Clarity and Empathy in Relation to Effectiveness 

 

Perceptual clarity and empathy in the professions deals with ethical issues that may be 

hidden, ambiguous, or susceptible to forms of bias.
112

 For example, in a teaching case used in 

dentistry, a distraught mother brings her injured child to the dentist, where it becomes apparent 

that the child has been physically abused.
113

 Many students are convinced that the mother is the 

perpetrator, since she appears nervous and unwilling to discuss the matter. However, the 

instructor raises awareness of the possibility that the mother could also be a victim, coaching 

students to remain non-judgmental toward the mother in their interpersonal interactions in a role 

play (until more facts can be developed).
114

  

 

The attorney in our opening anecdote expressed concern about the ethicality of the 

contracts, but his or her superiors were apparently blind to the underlying moral issues that 

ultimately contributed to the recent catastrophe in the financial sector. Without awareness that a 

                                                           
110 Although, Rest‘s Four Component Model (FCM) has guided decades of research within business ethics, the models and 

operational definitions of constructs tend to differ in some critical ways. For example, ethical sensitivity is defined in the business 

ethics literature as ―ethical awareness,‖ and rather than an emphasis  on detecting ethical issues from ambiguous cues, there is an 

emphasis on recognizing key ethical issues related to the field. In our lexicon, moral awareness is defined more closely to that of 

―intermediate concepts,‖ or the specific moral codes of the profession. See Bebeau & Monson, supra note 50. For extensive 

reviews of FCM capacities in business ethics, see Michael J. O‘Fallon & Kenneth D. Butterfield, A Review of the Empirical 

Ethical Decision-Making Literature: 1990–2003, 59 J. BUS. ETHICS 375 (2005); Terry W. Loe, Linda Ferrell & Phyllis 

Mansfield, A Review of Empirical Studies Assessing Ethical Decision Making in Business, 25 J. BUS. ETHICS 185 (2000).  
111 Quantitative research aims toward understanding a phenomenon within a population using statistical probabilities and 

sampling techniques that permit researchers to generalize from the sample to the population in survey research. With quantitative 

research, there is usually a prior research and a general understanding of the phenomenon, and the research questions are well 

defined. With qualitative research, the aim is to explore a phenomenon in greater depth, through using methods that generate rich 

description of the phenomenon through interviews with participants, observations of classrooms or naturalistic settings, or 

examination of archival material. See JOHN CRESWELL, QUALITATIVE INQUIRY AND RESEARCH DESIGN: CHOOSING AMONG FIVE 

TRADITIONS (Thousand Oaks: Sage 1998); MAX VAN MAANEN, RESEARCHING LIVED EXPERIENCE: HUMAN SCIENCE FOR AN 

ACTION SENSITIVE PEDAGOGY (SUNY Press 1990). 
112 See Hoffman, supra note 34 . Also, unlike ethical judgment, ethical sensitivity involves the individual‘s initial impressions of 

a moral issue, interpreted from ambiguous clues without time for extensive cognitive processing. In this sense, ethical sensitivity 

likely reflects unconscious attitudes or beliefs (Greenwald & Banaji 1995). 
113  ―The Brian Conlin Case‖ is used in the Dental Ethics Curriculum at the University of Minnesota School of Dentistry. See 

Rule & Bebeau, supra note 56, for a discussion of the dental ethics curriculum and case assessment.  
114 See Michael Zigmond & Zigmond Bebeau, Developing Abilities Using Cases 74 (handout for presentation. 
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moral issue exists, adequate reasoning about responses or actions is not likely.  As societal norms 

change, what is considered an ethical issue changes. Because lawyers help clients understand 

fully all the dimensions of the client‘s situation, including both the impacts of various courses of 

action on the client and others, as well as changing societal norms, perceptual clarity and 

empathy are critical capacities for attorneys to develop that go beyond shallow ideological or 

political divisions. 

 

Legal scholars view empathy as a critical element of professionalism, including its (1) 

role in persuasive appeals; (2) capacity to motivate helping behavior; and (3) ability to modulate 

unwarranted self-interest.
115

 Within legal practice, the capacity to ―see‖ situations with clarity 

(perceptual clarity) facilitates increased empathy. For example, Russell Pearce discusses how 

perceptions of legal problems are filtered by unconscious forms of bias associated with class and 

privilege, and limit the extent that the attorney may deeply engage in understanding the client‘s 

perspectives and nuances of the case.
116

 Pearce argues that increased perceptual clarity and 

empathy have important implications with respect to competent representation of clients from 

diverse backgrounds and social class.
117

 

 

 Although commonly construed as an emotional concept associated with pity or sympathy, 

empathy is defined in social sciences as an integration of emotion and cognition, and is defined 

as vicariously experiencing another‘s emotion or distress and engaging in perspective taking.
118

 

Psychologists view empathy as a catalyst that enhances our perception and interpretation of 

ethical issues within complex social situations.
119

 Martin Hoffman defines empathy ―as an 

affective response more appropriate to another‘s situation than one‘s own,‖ stating that it is one 

of the most fundamental of moral emotions.
120

 Hoffman‘s concept of ―compassion fatigue‖ (also 

called empathic distress or burnout) relates centrally to professions involving service to others in 

situations of physical or emotional distress.
121

 

 

 In the health professions, definitions of empathy center primarily on cognitive processes, 

limiting the emotional identification with the patient in distress to buffer against compassion 

fatigue (i.e., burnout), and to permit a greater degree of objectivity and emotional distance.
122

 In 

medicine, empathy is defined as a primarily cognitive process that permits an understanding of 

another‘s affective state while not vicariously experiencing it to the degree that it would 

undermine objectivity and emotional distance.
123

 Conveying empathy in a morally charged 

situation demands awareness and control of potential biases.
124

 Awareness of one‘s stress or 

anxiety levels is critical in conveying empathy and authentic concern – as opposed to sympathy 

or pity. Repeated and constant demands for empathic concern can lead to burnout or compassion 

                                                           
115 Id. 
116 Russell Pearce, White Lawyering: Rethinking Race, Lawyer Identity, and Rule of Law, 73 Fordham L. Rev. 2081, 2089 (2005) 
117 Id.  
118 HOFFMAN, supra note 34. 
119 David A. Pizarro, Brian Detweiler-Bedell & Paul Bloom, The Creativity of Everyday Moral Reasoning: Empathy, Disgust and 

Moral Persuasion, in CREATIVITY AND REASON IN COGNITIVE DEVELOPMENT 81, 85 (James Kaufman & John Baer eds., 

Cambridge U. Press 2006). 
120 Id. at 4. 
121 See Hoffman, supra note 34.  
122 NANCY EISENBERG, ALTRUISTIC COGNITION, EMOTION, AND BEHAVIOR (Lawrence Erlbaum 1986). 
123  Mohammadreza Hojat et al., The Jefferson Scale of Physician Empathy: Development and Preliminary Psychometric Data, 
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fatigue.
125

 This concept is likely quite important for attorneys, however, empirical research is 

needed to determine the situational and individual factors related to burnout.  

 The pragmatic implications of perceptual clarity and empathy for the effectiveness of 

professionals are reflected in research in medicine. From medicine, we found compelling 

evidence that empathy is a critical aspect of professional effectiveness.
126

 For physicians, 

empathy is associated with numerous beneficial outcomes including improved diagnostic 

accuracy,
127

 decreased patient litigation,
128

 improved patient satisfaction,
129

 and increased patient 

motivation to follow-through on the treatment plan.
130

 Paradoxically, empathy has been found to 

decline from entry to graduation from medical and dental school.
131

 The relationship between 

empathy and lawyer effectiveness is an important topic for future research.  
 

2. Moral Judgment and Effectiveness 

 

As discussed previously, moral reasoning and judgment in the professions deal with the 

justifications and priorities given when faced with an ethical dilemma.
132

 Moral reasoning occurs 

every day on countless issues involving decisions affecting others, but major disasters bring 

mistakes in moral reasoning and judgment into high relief. Frisch and Rosen write of the classic 

example of Enron attorneys who allegedly ―not only blessed fraudulent transactions, but 

conducted an investigation largely viewed as a whitewash,‖
133

 clearly missing the mark in the 

attorney‘s gatekeeper role.  External auditors with Arthur Andersen, whose principal function 

was to maintain accuracy and trust in accounting practices at Enron, also failed because of the 

competing interests to retain Enron as a client. As Harvard psychologist Howard Gardner stated 

so aptly ―When the ambivalent Andersen encountered the swashbuckling Enron, a disaster was 

in the making.‖
134

 

 

Rest would explain such reasoning as based in self interest or fear, and on the lower end 

of the developmental continuum.
135

 But are individuals who reason at a more complex level 

more effective in their professional lives? We looked at literature from auditing, accounting, and 

the health professions, for the reasons discussed above.  

 

                                                           
125 Id. 
126 We define empathy in a dual sense – as an internal psychological process (moral sensitivity); the verbal and nonverbal 

characteristics of communication and interpersonal interaction also involve empathy, but it is empathy defined from the 

perspective of the other. See Monson for a more thorough discussion of empathy and Rest‘s Four Component Model.  
127 M. Kim Marvel, Ronald M. Epstein, Kristine Flowers & Howard B. Beckman, Soliciting the Patientôs Agenda: Have We 

Improved?, 281 JAMA 283–87 (1999). 
128 Wendy Levinson, Debra L. Roter, John P. Mullooly, Valerie T. Dull & Richard M. Frankel, Physician-Patient 

Communication: The Relationship with Malpractice Claims Among Primary Care Physicians and Surgeons, 277 JAMA 553–59 

(1997). 
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130 Roger W. Squier, A Mode of Empathic Understanding and Adherence to Treatment Regimens in Practitioner-Patient 

Relationships, 30 SOC. SCI. MED. 325–39 (1990). 
131 See Mohammadreza Hojat et al., supra note 122. 
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KOHLBERGIAN APPROACH, (Lawrence Erlbaum 1999). 
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(2003). 
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Multiple studies with practicing auditors and accounting students have found consistent 

results -- that individuals with stronger moral judgment capacity are also more effective in 

serving in the gatekeeper function required by the social contract of the profession with society. 

For example, students with higher moral judgment scores were more likely to resist using insider 

knowledge of the stocks in a trading simulation.
136

 Moral judgment capacity is positively related 

to the likelihood of auditors detecting fraud in financial statements
137

 and to the likelihood of 

whistle blowing in organizations.
138

 Conversely, auditors with low moral judgment scores are 

more likely to emphasize self-interest in their decision process on these types of issues.
139

 In a 

randomized experiment that examined auditor ability to resist self-interest factors and maintain 

independence in judgment of clients, moral judgment ability was positively related to 

independence.
140

 The significance of this finding relates directly to Model Rules 2.1 and 5.4 

encouraging a lawyer‘s independent judgment.
141

 

 

 In the health professions, moral judgment is positively related to medical residents‘ 

performance ratings by supervisors.
142

 Nursing internship performances are better predicted by 

moral judgment than by grade point average, standardized entrance scores, or age.
143

 Moral 

judgment capacity is also related to effectiveness in doctor-patient relationships. A study of 

surgeons found moral judgment related to decreased likelihood of malpractice litigation.
144

 In a 

study of dental student clinical interaction, high moral judgment scores predicted how overall 

effective student verbal responses were in a case role play.
145

  

 
3. Moral Motivation and Identity and Effectiveness 

Moral identity or motivation, Rest‘s third component, involves the psychological and 

motivational aspects underlying the capacity properly to weigh ethical values over other values, 

interests, or competing priorities. Component three defines aspects of the moral self related to 

closing the gap between knowing and doing.
146

  Damon and Bronk stated ―We have found that 

moral identity is the best predictor of a person‘s commitment to moral action, because it 

determines not merely what the person considers to be the right course of action but also why [it 
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is important.]‖
147

 Identity development is fundamentally about the hidden assumptions we hold 

of self and others – of the complexity in which we view problems, and of the extent our identity 

is externally imposed or internally driven.  The relevance of moral identity to professional 

effectiveness relates to a number of abilities, including (1) understanding the nature of the 

profession‘s obligation to society, (2) understanding the responsibilities and boundaries in 

interpersonal relationships, (3) defining one‘s own personal code of ethics, and (4) balancing 

multiple role demands.
148

  

 

For the attorney, a professional identity grounded solely by the ethics of duty may 

technically meet the letter of the law, but may fall short ethically. The attorney must instead 

internalize an ethical code that supplements the ethical floor defined by the profession to reach 

toward the ethics of aspiration and the first principles of personal conscience.
149

   

 

 We build here on the work of Harvard psychologist Robert Kegan. Kegan states that 

codes of ethics and rules are effective only insofar that the individual‘s developmental level is 

sufficient to grasp the underlying ethical principles of the codes or rule. In Kegan‘s view, ethical 

lapses may be less about willful or malicious violations, and more about lacking sufficiently 

complex internalized psychosocial capacities to grasp underlying concepts.
150

 Kegan noted, 

This new whole is an ideology, an internal identity, a self-authorship that can coordinate, 

integrate, act upon, or invent values, beliefs, convictions, generalizations, ideals, 

abstractions, interpersonal loyalties, and intrapersonal states.  It is no longer authored by 

them, it authors them and thereby achieves a personal authority.
151

 

 

 Based on more than two decades of identity research, Kegan and Lisa Lahey conclude 

that adults ―can continue to evolve more complex mental systems, analogous to the 

transformation from childhood to adolescence, enabling a more penetrating, more responsible, 

less egocentric grasp of reality.‖
152

 They observe three qualitatively different stages or ―plateaus‖ 

of mental complexity among adults
153

: 

- The Socialized Mind (Stage 3) is characterized by externalized influence in which our 

understanding and expectations are shaped by following particular ―schools of thought,‖ by 

relationships, or both;
154

 

-  The Self-Authoring Mind (Stage 4) involves the ability ―to step back enough from the social 

environment to generate a ‗seat of judgment‘ or personal authority that evaluates and makes 

choices about external expectations.‖
155

 We are ―independent problem solvers following our 

own moral compass.
156

 

-  The Self-Transforming Mind (Stage 5) is characterized by the ability to ―. . . step back from 

and reflect on the limits of our own ideology or personal authority, see that any one system or 
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self-organization is in some way partial or incomplete, and be friendlier toward contradictions 

and opposites, and seek to hold on to multiple systems rather than projecting all but one onto 

the other‖
157

 

 

Research in professions education has found that college and professions students are 

primarily negotiating the transition from Stage 2 (characterized by predominating self-focus or 

egocentrism) to Stage 3, although Kegan and Lahey‘s most recent work emphasizes the 

advancement from the socialized mind to self authored mind (Stage 3 to Stage 4). Bebeau and 

Lewis
158

 adapted Kegan‘s theory for professions education. Stages of professional identity 

formation include: Stage 2, The Independent Operator; Stage 3, Team-Oriented Idealist; Stage 4, 

Self-Defining Professional; and Stage 5, the Humanist. The predominant stage of identity 

development among college-aged and professional students is Stage 2, characterized by self-

focus and self-interest.  

 

Evidence of this relationship between moral identity and professional effectiveness 

comes from a longitudinal study of professional military students using Kegan‘s Subject-Object 

Interview. Students‘ (undergraduate age) identity development level in their freshmen year 

predicted performance ratings by both peers and subordinates obtained later in their senior 

year.
159

 Rating criteria included duty motivation, teamwork, influencing others, consideration for 

others, professional ethics, planning and organizing, delegating, supervising, developing 

subordinates, decision making, oral and written communication, and overall rank. Again, given 

the strong link between the rating criteria and the Shultz and Zedeck categories for professional 

effectiveness, we can interpret higher levels of identity development are strongly associated with 

increased effectiveness in settings requiring a high level of collaboration, communication, and 

cooperation.  

 

Among adult professionals, two major Kegan studies provide further evidence on the link 

between professionalism, operationalized as identity development, and effectiveness. 

O‘Donovan-Polten used a Kegan-style in-depth interview protocol to investigate how middle-

aged nationally prominent Canadian lawyers at the pinnacle of their career defined success.
160

 

We assume that the national recognition given the respondents by their peers indicates that the 

peers recognized the respondents as professionally effective. The respondents themselves 

defined fourteen core attributes of success listed below:  

1. Enjoying social approval, recognition, or esteem; 

2.  Acting in accordance with one‘s principles, ideals, or highest values;  

3.  Contributing to the realization of justice in Canadian society; 

4.  Performing well in the face of major challenges; 

5.  Contributing to making our description of the truth accurate;  

6.  Experiencing a sense of contentment, happiness, satisfaction, and accomplishment;  

7.  Acting in response to a sense of wanting something more, of something unfulfilled …; 
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8.  Reconstructing ones‘ construction of what constitutes life-career success; 

9.  Experiencing a sense of freedom, autonomy, independence, or self-direction; 

10.  Integrating the personal and professional domains of one‘s existence; 

11.  Challenging the male-dominated mainstream ethos of the legal profession;  

12.  Conforming to established norms, expectations, and conventions of the profession; 

13.  Reconciling profit-generating and pro bono endeavors; and  

14.  Contributing socially beneficial services to the community.
161

 

 

If ―enjoying social approval, recognition, or esteem‖ means being attentive to ―the approbation 

of professional peers‖ called for by the Model Rules Preamble,
162

 then all fourteen core attributes 

of success reflect the elements of professionalism discussed earlier. This aligns with our 

conception of a very highly developed ethical professional identity.  

 

Finally, a study of 42 CEOs and middle managers of large companies provides 

supporting evidence although not from a peer-review profession. Eigel explored the relationship 

of identity development to effectiveness on the job using Kegan‘s Subject-Object interview 

protocol to assess identity development stage or plateau.
163

 Criteria for effectiveness included the 

demonstrated ability to (1) challenge existing processes, (2) inspire a shared vision, (3) manage 

conflict, (4) solve problems, (5) delegate, (6) empower, and (7) build relationships. A positive 

relationship was found between identity stage and effectiveness, indicating that as identity 

develops, professionals also become more effective in the work role.  

 

4. Moral Implementation as Interpersonal Abilities: the Relation to Effectiveness 

 

Rest defined the fourth component, moral implementation, as an array of characteristics 

and interpersonal abilities such as ―perseverance, resoluteness, competence, and character‖ and 

―working around impediments and unexpected difficulties‖ (p. 15).
164

 In contrast to the internal 

nature of moral perception and empathy, judgment, and identity, Rest‘s definition of moral 

implementation alludes more to the social and dynamic forces associated with organizational 

life. Done effectively, moral implementation can foster positive change in individuals and 

organizations, address unjust policies or practices, or reveal fraud.
165

  In the peer-review 

professions, moral implementation is also referred to as ―character and competence.‖
166

 The 

fourth component is about the translation of moral intentions and decisions into moral outcomes, 

what matters in the long run. One might reason like a moral philosopher, have the empathy of 

Mother Theresa, and the moral motivation of Martin Luther King, Jr., but what counts ultimately 
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is whether one can live intentionally, without regret or guilt, and make a difference, morally 

speaking. As one would intuit, this is not a simple matter.  

 

  In the professions, moral implementation often involves interpersonal interaction between 

and among clients, peers, staff, supervisors or adversaries. Moral implementation involves 

informing, influencing, persuading, and negotiating with clients, colleagues, superiors or 

adversaries with respect to the moral dimensions of problems.
167

 It may involve being assertive, 

and resisting negative social influences.
168

  Moral implementation may require sustained effort 

over time to address problems or to build trust in situations torn by conflict or strife. 

Perseverance, creative problem solving (including strategic thinking and the selection of strong 

allies), and resisting conformance to corrupt peers or authorities are important concepts under the 

umbrella concept of moral implementation.
169

  Moral implementation also involves attention to 

organizational ethical culture and whether it supports, is neutral, or is hostile toward ethical 

action.  

 

For example, Lyman Johnson describes advising corporate officers as a ―. . .daunting 

interpersonal challenge for a lawyer to provide fiduciary duty advice at appropriate times and in 

a suitable manner, while avoiding the appearance of being a legal ‗scold‘ ‖
  170

   As Johnson‘s 

observation suggests, moral implementation in this context requires diplomacy.
171

 The reasons 

are both strategic and pragmatic. Attempting to instigate change in some cultures can jeopardize 

job security. There also exists a common belief that one has to ―play the game‖ long enough to 

reach a level in the organization where one has the security and stature to challenge existing 

paradigms.
172

 Even would-be moral heroes must pay the rent and buy food.  So while the idea of 

moral heroes may be compelling, moral implementation consists of more everyday decisions and 

interpersonal interactions the influence the way power is defined and utilized and conflict is 

resolved.  The devil (or God) is in the details. We next illustrate two examples of moral 

implementation. The first involves effective moral implementation of an ethical leader‘s vision 

and the second involves moral implementation for a member of a gatekeeping profession in the 

context of whistleblowing concerning wrongdoing. 

 

a. Two Examples 

i. Moral Implementation of an Ethical Leaderôs Vision ï Norman Borlaug 
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Named the ―Father of the Green Revolution,‖ heralded by Time magazine as one of the 

100 most influential minds of the 20
th

 century, and awarded the Nobel Peace Prize, the 

Congressional Gold Medal and the Presidential Medal for Freedom for his work, Norman 

Borlaug may be one the greatest global humanitarians of all time.
173

 However, these 

achievements coexist with a lifetime of setbacks, changed plans, and failures. It was Borlaug‘s 

unique combination of commitment, passion, and integrity that propelled him to become ―the 

man who fed the world.‖
174

 

 

Just before his graduation from the University of Minnesota forestry program in 1937, 

Borlaug was informed that due to budget cuts, he would not be able to obtain full time 

employment from the Forest Service for another half a year.
175

 Frustrated, Borlaug decided to 

take additional courses at the University when he stumbled upon a lecture from Dr. Elvin 

Stakman, the head of the University‘s plant pathology program.
176

 At the end of his lecture, Dr. 

Stakman stated that it was science that would ―go further than has ever been possible to eradicate 

the miseries of hunger and starvation from this earth.‖
177

 Borlaug was hooked and wanted to 

learn more from this ―magnetic‖ and ―compelling‖ teacher.
178

 Giving up his career in the forestry 

industry, Borlaug contacted Dr. Stakman to be admitted into the University of Minnesota‘s Ph.D. 

program in plant pathology.
179

 

 

The Rockefeller and Ford Foundations‘ International Maize and Wheat Improvement 

Center (IMWIC) approached Borlaug after he earned his Ph.D.  The IMWIC was working in 

cooperation with the Mexican government and wanted Borlaug to be the director of the 

International Wheat Improvement Program.
180

 Borlaug jumped at the chance. His former 

professor, Dr. Stakman, was helping head up the project and they would be working together to 

rid Mexican wheat of rust, the parasitic fungus Borlaug and Stakman had studied while at the 

University.
181

  However, Borlaug faced great resistance from the start.  He had an untrained staff 

and many of the farmers and local politicians resisted his early work, as they were unclear if this 

young scientist could really make a difference in Mexico‘s farming problems.
182

 ―It was his 

commitment to learn the language, a healthy dose of …determination …and his willingness to 

get his hands dirty working in the fields [that] eventually enabled him to connect with some 

farmers who tried his new approach to wheat production.‖
183

 Borlaug continued on, 

crossbreeding and creating new rust resistant strands of wheat that could survive the Mexican 

soil conditions. Eventually Borlaug proposed a ―shuttle breeding‖ tactic to growing wheat.
184

 He 

wanted to plant the same wheat seeds in different altitudes, where they would be exposed to 
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different temperatures, sunlight and rainfall, in order to see his seeds through two growing 

periods within the same year.
185

 His idea met with great opposition from the local bureaucracy 

and fellow scientists.
186

 He realized, though, he could, ―not wait for years and years and years to 

try to provoke…change…. [he needed] the guts …to make a decision and say: we're going to go 

for it.‖
187

 Borlaug‘s professor Dr. Stakman gave him clearance for the project.
188

 ―It yielded a 

wealth of information and enabled Borlaug to create wheat varieties that flourished under very 

different conditions.‖
189

 Eventually, through trial and error, Borlaug had success. It took almost 

20 years, but when Borlaug was finished, over 95% of the wheat grown in Mexico came from a 

seed he developed.
190

    

                                                                                                                                                                      

Soon other governments sought Borlaug‘s aid. Pakistan and India were in desperate 

conditions with mass food shortages due to ongoing conflict between the two countries. Again, 

the Rockefeller and Ford Foundations, along with U.N. Food and Agriculture Organization urged 

Borlaug to step in.
191

 During his time in Southern Asia, Borlaug worked in formidable 

conditions. Often, his team worked near artillery fire, endured shipment delays, and dealt with 

local resistance to his proposal to change traditional farming techniques.
192

 Within a few short 

years, Borlaug was able to successfully import and plant his wheat seeds from Mexico producing 

crops that were on a scale unprecedented in the region.
193

 Both Pakistan and India‘s wheat 

production has surpassed population growth every year since, and both countries have been able 

to become self-sufficient in wheat and cereal production.
194

 Borlaug continued on with his work. 

His ―miracle seed‖ went on to help millions of people around the world.
195

 In the Mekong Delta, 

villages that began planting the seed saw ―increased yields and double crops… [which in] turn 

led to tangible improvements in the quality of life: child mortality dropped; malnutrition abated; 

and children, especially girls, stayed in school longer.‖
196

 Borlaug eventually teamed with 

Former President Jimmy Carter to increase food production in several African countries, worked 

with China to transform their agricultural production, and created the World Food Prize to 

recognize achievements in food and agriculture.
197

 It has been estimated that as a result of 

Borlaug‘s Green Revolution, over a billion people have been saved from hunger and starvation. 

Borlaug‘s moral implementation skills made him professionally effective.  

 

ii. Moral Implementation in Confronting Wrongdoing ï Cynthia Cooper 

  

 Another dimension of moral implementation involves responding to perceived 

wrongdoing in organizations, commonly called whistleblowing.
198

 Confronting others about 

wrongdoing may be met with outward compliance, discounting and denial, and may also lead to 
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ostracism and sanctions for the whistleblower, including poor performance reviews, demotions, 

and dismissal. The case of Cynthia Cooper and WorldCom illustrates multiple aspects of moral 

implementation in large organizations.  

 

Early in 2002, Cynthia Cooper, then vice president of internal auditing for 

telecommunications firm WorldCom,
199

 suspected serious improprieties in her firm‘s accounting 

practices.
200

 Cooper‘s boss, Scott Sullivan, Chief Financial Officer (CFO), appeared to be central 

to the problem, complicating the situation for the unassuming accountant and mother of two, 

who had grown up in the Mississippi town where WorldCom‘s executive offices were located.
201

 

There were signs. First, John Stupka, the head of WorldCom‘s wireless business, complained to 

Cooper that Sullivan had shifted $400 million in reserve funds from his division to increase the 

firm‘s quarterly profits. Second, when Cooper queried accountants at Arthur Andersen, then 

WorldCom‘s external audit firm, about her concern, she was summarily dismissed, and given the 

signal that the topic was off limits and above her pay grade.
202

 To Cooper, this brush-off was like 

―putting a red flag in front of a bull,‖ according to Gene Morse, who reported to Cooper and 

became a key partner in a grueling, covert, investigation across multiple weeks that took them 

through a labyrinth of shadow accounting systems, and a trail of ―misallocated entries and phony 

accounting entries.‖
203

  

 

On March 6
th
, Cooper raised her concern with the board‘s audit committee, much to the 

chagrin of her former boss, Sullivan, who the day after the hearing, tracked down Cooper in her 

hair salon warning her to back off, and reminding her that the firm‘s accounting practices were 

outside her job description.
204

 This did not, however, stop Cooper. Fueled by increasing interest 

by the SEC in the reported earnings by the firm, Cooper decided that backing down was not an 

option. Her department would take on the additional duties of auditing financial dealings – 

despite the threat from her boss. In the following weeks, Cooper and her colleagues, Gene 

Morse, and Glyn Smith, a former high school classmate, worked arduously at all hours, 

following the electronic trail of spreadsheets and deception. There were further tips, including an 

email on May 21 about a WorldCom employee in Texas who had been fired for inquiring about 

the ethicality of a ledger entry for a $2 billion capital expenditure. Sensing this was an important 

lead, Cooper and her team found that capital expenditures had been the mechanism used to hide 

operating expenses – a fraudulent mechanism used to inflate earnings by by hiding expenses. 

Seven days after that lead, on May 28
th

, Morse found a $500 million error. By the middle of 

June, the total amount of fraudulent entries uncovered by Cooper and her team ballooned to $3.8 

billion – a figure that almost tripled by the end of the full investigation by the Securities and 

Exchange Commission (SEC).   
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By June 26
th

, SEC filed civil fraud charges, and WorldCom began a rapid downward 

spiral into bankruptcy.
205

 By July, Sullivan, and WorldCom‘s controller, David Myer, had been 

arrested on charges of conspiracy, securities fraud, and making false financial filings. Sullivan 

was convicted and sentenced to five years on a plea agreement; Sullivan was a key witness to the 

prosecution in the trial of Bernard Ebbers, CEO, who was convicted on March 12, 2005, and 

sentenced to 25 years in prison.
206

 At the time, WorldCom was the largest corporate fraud case to 

date.  

 

Cooper‘s efforts earned her one of three ―People of the Year‖ awards in 2002 by Time 

Magazine, along with two other female whistleblowers (Sherron Watkins of Enron, and Colleen 

Rowley of the FBI).
207

  Cynthia Cooper exemplified the abilities required to implement a moral 

decision within a complex organization, including the ability to (1) persevere under conditions of 

stress or hostility, (2) navigate the political forces of pressing a moral matter, and (3) garner 

allies to aid in implementing the decision and bolster one‘s morale through the process. Note that 

these abilities build on social and emotional capacities that we contend are not the stuff of 

heroism or of the self-motivated desire for notoriety or media attention. In fact, Cooper states 

that upon hearing the media refer to her as a ―whistleblower,‖ she said "Why are they calling me 

a whistle blower?  I was just trying to do my job."
208

   

 

b. Criteria for Inclusion of Empirical Studies on the Relationship of Moral Implementation 

to Professional Effectiveness 

  

 The stories of Borlaug and Cooper suggest the extensive range of interpersonal abilities 

that are relevant to moral implementation. Existing scholarship exploring the relationship 

between moral implementation and professional effectiveness is thus different in scope from the 

scholarship exploring the relationship of the other three FCM components because the umbrella 

concept of moral implementation can draw from upon a larger body of theory and empirical 

work in multiple disciplines and professions, including law, business, organizational behavior, 

psychology, and medicine. To narrow the scope, we developed three criteria used to select 

empirical studies to include here:  

 

 

1. Reliance on existing, well-established research in the professions. First, recognizing 

that empirical inquiry of professional effectiveness in medicine is well established, we 

borrow from this body of literature for the reasons discussed earlier relating to the 

similarities of medicine and law on these questions. Although managerial and 

organizational fields are technically not peer-review professions, sub-fields of inquiry 

such as effectiveness in negotiation and creation of an ethical climate are directly 

relevant to the legal profession, and are therefore useful to this discussion.  
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2. Alignment to developmental theory. Second, studies we review focus on underlying 

social-emotional and cognitive capacities of implementing moral decisions – and not merely 

on performing a skill.
209

 This criterion guided us to rely principally on developmental studies, 

excluding empirical research based on personality or trait theory (with some exceptions, e.g., 

Shultz & Zedeck).  

 

3. Adherence to measurement standards. Our last criterion deals with research quality, 

with respect to research designs and methods that minimize forms of bias, and observational 

or indirect measures rather than self-report inventories that suffer from self presentation 

biases.
210

 This criterion thus tended to exclude literature over-reliant on self-report measures. 

We sought to include studies based on multiple measures over time or replication of findings, 

indicating increased validity.
211

  

 

Based on an initial evaluation of the literature and application of these criteria, we discuss below 

five contexts where empirical research explores the relationship of aspects of moral 

implementation, particularly interpersonal abilities, and professional effectiveness.  

 

c. Five Contexts of Empirical Research Exploring the Relationship of Moral 

Implementation (Interpersonal Abilities) and Effectiveness  
 

i. The Context of the Relationship Between the Client and Lawyer and Effectiveness 

 

 Moral implementation skills for those in the peer-review professions are evident in their 

role as counselors to the person served, whether the person is a client or a patient.  A central 

aspect of moral implementation in the counseling role involves interpersonal interaction with the 

client or patient to inform, influence, persuade, and negotiate with the person served with respect 

to all aspects of the person‘s (or organization‘s) best interests – including the moral dimensions 

of the situation.  Empirical research in medicine finds that strong relationship skills do relate to 

overall physician effectiveness in the following ways:
212

  

 

1.  Decreased Likelihood of Patient Filing a Malpractice Complaint. Researchers find 

that even modest increases in the time spent with patients reduces the likelihood of 
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malpractice complaints;
 213

 and physicians who can express remorse for medical mistakes 

similarly avoid malpractice litigation.
214

 A report from the University of Michigan Health 

System found malpractice claims dropped by 50 percent within approximately two years 

after implementing a program to encourage physician apologies for errors.
215

 

2. Overall Satisfaction.  Patients‘ perceptions of the overall quality of the relationship with 

their physician are related to overall satisfaction.
216

  

3. Follow-Through. The level of trust the patient has in the physician (created by 

interpersonal relationship skills) is related to patient willingness to follow through on the 

physicians‘ recommendations for treatment.
217

 

4. Willingness to Refer Future Patients.  Patients express a greater level of commitment 

to physicians whom they trust, and are more likely to refer future patients to the 

physician.
218

 

5. Perceived Quality of the Professional. Patients who rate the quality of the relationship 

as highly positive also rate the physician‘s overall quality as higher.
219

  

 

ii. The Relationship of Emotional Intelligence with Effectiveness in Terms of Productive 

Work Relationships 

 

 Like medicine, excellence in legal practice requires a high-level of competence in social 

functioning – e.g., in building trust with clients, managing emotionally charged situations, 

working effectively on teams, and effectively influencing or persuading others – as well as in 

maintaining emotional distance and objectivity in the midst of situations rife with conflict. While 

the work requires an emotional maturity, the assumption within legal education has been that 

emotions compromise reason and judgment. As  Marjorie Silver stated:  ―Traditionally, legal 

education has browbeat emotional reactions out of law students. This must end.‖
220

   

  

 Multiple intelligence
221

 and emotional intelligence (EI)
 222

 theories posit that in order to 

predict or explain human performance, we need to account for capabilities that are ―non-
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cognitive‖ in nature, and are not reflected in traditional measures of academic performance or 

capability.
223

 A host of scholars in diverse disciplines have embraced EI theory in recent years.  

John Montgomery interprets emotional intelligence (EI) theory in terms of competencies 

―involving self-awareness of emotions, empathetic awareness of the emotions of others, and the 

ability to use this awareness to influence the behavior of others.‖
224

  Emotional intelligence 

refers not to a fixed capacity (i.e., one‘s IQ tends to be relatively stable over time),
225

 but to a set 

of capacities that can be developed through education or life events that challenge one‘s 

preconceptions of self and others.  

 

 We found the peer-reviewed work on emotional intelligence by Mayer and Salovey
226

 to 

best meet our criteria for quality. Mayer and Salovey define four EI competencies: (1) the ability 

to recognize emotions in self and others, (2) the capacity to use emotions to enhance reasoning 

about problems, (3) an understanding of the nature of emotions (e.g., how frustration can lead to 

hopelessness); and (4) the capacity to regulate one‘s emotions, and manage emotions in others 

(e.g., how to de-fuse someone‘s anger or de-escalate conflict). Their measure, the Mayer-

Salovey-Caruso Emotional Intelligence Test (MSCEIT) is ability based, in contrast to the self- 

report approach of other EI measures commonly used in leadership or managerial coaching.
227

  

In order to address the most common criticism of EI measures, that they are simply measuring 

different aspects of personality, Mayer et al. examined the construct validity of MSCEIT 

compared to other EI measures.
228

 The results indicated the MSCEIT data displayed the overall 

least amount of conceptual overlap with personality measures, suggesting it may be a useful 

measure for legal researchers going forward. Mayer and Salovey report in a recent review of the 

literature that high EI is related to (1) the ability to develop productive relationships, (2) 

communication ability, (3) the ability to develop and mentor others, (4) a results orientation, and 

(5) a tendency toward demonstrative support for organizational goals.
229

 

 

 In a study of the specific relationship among cognitive intelligence, emotional 

intelligence, and work performance, Cote and Miners found that instead of a linear relationship 

(i.e., as EI increases, so does work performance), that higher EI benefited individuals with lower 

traditional intelligence to a greater degree than higher cognitive intelligence individuals.
 230

 The 

researchers conclude that EI may work differentially, with greater benefits to individuals with 

lower cognitive abilities, and may in fact explain why research has been mixed in previous 

studies. Conversely, low EI has been found related to poor interpersonal relationships and 

aggression.
231
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 Another area where high moral implementation skills relating to emotional competence 

has a relationship with effectiveness is the ability of a lawyer to contribute to the success of 

teams on projects. In general, empirical studies find decisions made by work teams superior to 

those made by individuals; team decisions improve work performance.
232

  Within peer-reviewed 

scholarly literature, research on the nature and type of leadership within teams also related 

positively to organizational performance.
233

 Team members‘ roles can be formally assigned by 

managers, including an appointed leader, or the members may share leadership roles and tasks. 

Numerous studies on shared leadership find positive relationships with performance outcomes.
234

  

Hiller found that of the specific functions of shared leadership models, a focus on supporting 

others through mentoring were most relevant to positive performance.
235

 As indicated above, 

Mayer and Salovey found that EI, a moral implementation skill, is correlated with the ability to 

develop and mentor others in teams.  

 

iii. A Personôs Capacity to Resist Negative Influences (Including Corrupt Peers and 

Authorities) and Effectiveness 

 

 A third body of evidence explores the correlation of a person‘s capacity to resist negative 

influences, including corrupt peers and authorities and effectiveness. Resisting negative 

influences is a part of moral implementation. Sternberg‘s theory of Tacit Knowledge,(TK) a 

dimension of Practical Intelligence,
236

 is an antidote to the type of cognitive distortions that 

derail moral implementation.  Explaining the psychology of corporate fraud, Sternberg proposed 

five cognitive distortions that lead to poor choices and decisions:  (1) unrealistic optimism 

(overestimating the positive outcomes of decisions or actions), (2) egocentrism, (overestimating 

one‘s  importance, inappropriately self-focused) (3) omniscience (overestimating one‘s 

knowledge or intelligence), (4) omnipotence (overestimating one‘s power over situations or other 

people), and (5) invulnerability (the belief that no harm will result from one‘s actions). When 

present, these distortions prevent the individual from acquiring or tapping into tacit knowledge 

about what it means to be a ―wise or foolish person,‖ according to Sternberg. Tacit knowledge is 

associated with the type of learning that takes place in the early phase of one‘s career, and is 

often difficult to articulate with respect to procedures or processes. There is support that 

increased TK results in greater effectiveness. Military leaders with higher TK scores were rated 

more highly by supervisors. In previous research, TK correlated between .2 and .4 with salary, 

years of experience, and the likelihood of working for a Fortune 500 company.  

 

iv. The Relationship of Moral Implementation Skills and Effectiveness in Whistleblowing 
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236 Robert Sternberg proposed there are different forms of intelligence, including ―practical intelligence.‖ In the professions, 
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 Central to Rest‘s concept of moral implementation is the idea that speaking up requires 

considerable competence in determining ―how, when, and if‖ one should report wrongdoing. As 

we recall from the earlier story of Cynthia Cooper, the decision to report wrongdoing carries 

with it considerable risk, particularly in early career stages. What happens to whistle-blowers is 

more often than not some form of retaliation, in an attempt to maintain status quo and silence the 

dissenter – despite formal legislation enacted to protect whistle-blowers.
237

 The field of whistle-

blowing research is now over 20 years; in the context of this brief introduction, we can only 

highlight some of the empirical research looking at the relationship of moral implantation to 

effectiveness in this context. This is an area for additional future inquiry. 

 

How can implementing a moral decision of whistle-blowing become more effective?  We 

return to one of the lesser known experiments in social psychology on obedience to authority and 

conformity to illustrate. In a twist on his classic experiments,
238

 Milgram set out to determine 

whether individuals or groups could more positively influence whether the research subject 

would comply with the experimenter‘s demands to give painful shocks to another subject under 

the guise that it would improve learning and retention.
239

 Milgram found that when two research 

assistants openly defied the experimenter‘s demands (compared to one individual), more than 

twice the number of subjects disobeyed the experimenter‘s orders to continue -- 90 percent 

compared to 35 percent. Milgram calls this phenomenon the ―liberating effect‖ of the group – in 

other words, having at least one ally in speaking out against immoral authority was more than 

twice as successful. The term Milgram uses for the phenomenon is constructive conformity. In 

short, it pays to have allies in the face of speaking up within a climate of wrongdoing or 

organizational silence.  

 

Further support that the moral implementation skill of developing allies contributes to 

effective whistleblowing comes from a more recent study examining the effect of social identity 

and group identification on the ability to defy immoral orders from authorities. Haslam and 

Reicher
240

 conducted a study modeled after the Stanford Prison Experiment.
1
 In this randomized 

experiment, they examined the effect of social identity, stress, and group affiliation (in-group, 

out-group).
1
 The results suggest that in defying morally deviant orders from authorities, 

increasing group cohesiveness – gathering one‘s allies -- may lessen negative effects resulting 

from holding a dissenting moral view, and thus increase effectiveness.  

 

 Near, Miceli, and Dworkin would concur on the importance of garnering allies who can 

corroborate evidence.
241

  Other factors associated with increased effectiveness in whistle-

blowing include (1) whether the whistle-blower‘s role prescribes oversight and reporting of 
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wrong-doing; (2) whether the complaints are viewed as valid, which increases with the status of 

the whistle-blower, the detail of evidence to support the claim, and whether there is 

corroboration of the facts of the case; (3) the self-efficacy of the whistle-blower, i.e., the extent 

that the individual is confident and secure in approaching authorities with the claim, and in 

withstanding he possible negative repercussions; and (4) whether the whistle-blower has 

leverage over the wrong-doer.
242

   

 

v. The Importance of Ethical Culture to Support Moral Implementation Skills and  

Effectiveness 

 

 Research finds that individuals feel compelled to conform to group consensus even in the 

face of clear evidence that contradicts the group consensus.
243

 Individual tendencies to 

rationalize decisions or turn a blind eye to wrongdoing result in a collective state or characteristic 

of the organizational culture, which researchers Elizabeth Wolfe Morrison and Frances 

Milliken
244

 refer to as ―organizational silence‖ where employees ―withhold their opinions and 

concerns about organizational problems.‖ 

  

 Morrison and Milliken view organizational silence as demoralizing for employees, as we 

saw with the anonymous attorney in the opening of this article, and most potentially damaging 

when minority viewpoints are held in check.
245

 Morrison and Milliken identify underlying 

factors associated with organizational silence including (1) managers‘ unwillingness to take 

negative feedback, (2) implicit beliefs that subordinates are ―self-interested and untrustworthy,‖ 

and (3) a belief that the absence of dissenting views signifies real consensus and is a sign of 

organizational health.  

 

What can be done to counteract social influence toward complicity and organizational 

silence?  A popular view is that both problems are not cultural but are rather attributable to a few 

individuals -- the ―bad apples that can ruin the whole barrel.‖
246

 There is some support for this 

notion in a classic experiment. Merely watching an unethical act caused observers to follow suit, 

and the effect was more pronounced among in-group members.
247

 The implication is that we are 

more likely to follow ethical cues from those we consider to be in our in-group (for example by 

organizational rank, education, gender, class, or ethnicity.). But research indicates when wrong-

doers were confronted, unethical behavior decreased. The conclusion is that (1) senior executives 

or senior professionals in a firm should speak up regularly against wrongdoing, and (2) the 

public imposition of sanctions against wrongdoers can be useful especially if the sanctions 

undermine the in-group culture of wrongdoing. 
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In addition, leaders‘ formal role in influencing others can inspire ―crimes of obedience‖ 

among their followers.
248

  The formal leadership position can be a double-edged sword that can 

persuade for immoral as well as moral action.
249

 Factors such as role, authority, power, and 

victim status interact with moral capacities to form a complex model of deviance and moral 

disengagement – resulting in ineffective moral decisions and action.
250

 The Wall Street attorney 

in our opening anecdote stated that ―nobody had an interest in stopping it,‖ typical of one 

cognitive distortion, termed by psychologist Albert Bandura as ―diffusion of responsibility.‖
251

 

 

Conclusion 

 
 The anonymous junior attorney in the opening anecdote felt guilty ―for going along with working 

on transactions we could barely understand, and never questioning the things that didn‘t make sense‖ in a 

culture driven by ―the millions in legal fees‖ paid the lawyer‘s bosses.  In terms of the ―onion‖ model of 

professionalism, the junior lawyer seems in technical compliance with the ethics of duty if we assume no 

actual knowledge of either fraud or other violation of law. The junior lawyer can act in accordance with a 

supervisory lawyer‘s reasonable resolution of an arguable question of professional duty. If the supervising 

lawyers did not understand the transactions, they would be incompetent, but it would be unusual for a 

junior lawyer to ―know‖ of that degree of incompetence by supervising lawyers. While Rule 2.1 provides 

that a lawyer ―shall exercise independent professional judgment and render candid advice,‖ and the junior 

lawyer does not indicate any effort by anyone to give the client the lawyer‘s independent professional 

judgment or candid advice, the supervising lawyer would have the principal duty here, and in any case the 

profession rarely, if ever, disciplines a lawyer for a violation of Rule 2.1.  Similarly, the lawyers 

represented organizational clients in these transactions where senior management was trying to cash out 

quickly but we assume, without knowledge by the lawyers of actual fraud or other violation of law. 

Comment 3 of Rule 1.13 cautions that a lawyer should not ignore the obvious in these situations. Again, 

the supervising lawyer seems to be making a reasonable resolution of an arguable question of professional 

duty.  

 

 The junior lawyer falls short on the ethics of aspiration in a number of respects including the 

failure to internalize excellcnce at the technical skill of understanding the transactions on which the 

lawyer was working, giving the client (or at a minimum the supervising lawyers) the benefit of the junior 

lawyer‘s independent professional judgment and candid advice, integrity, honesty, and self-restraint in 

seeking sustainable profits.  In terms of personal conscience, the junior lawyer had perceptual clarity and 

moral judgment to identify and partially to analyze the moral issues presented. While the lawyer felt 

guilty, it seems clcar that the lawyer‘s self-interest, including fear of adverse consequences of speaking 

up, caused the lawyer not to do anything. The junior lawyer reports no direct or indirect efforts to 

implement the junior lawyer‘s moral reasoning. Moral implementation requires developing over a career 

the capacity to counsel clients and other lawyers about ethically questionable decisions and practices.   

 

 The junior lawyer in our example can take encouragement from the empirical evidence presented 

here indicating a significant positive relationship between an internalized high professionalism and 

clients‘ and senior lawyers‘ perceptions of effectiveness in the practice of law.  The lesson is that the 

junior lawyer could focus on career-long development regarding professionalism and become a more 

effective lawyer.  This includes achieving sustainable profitability.   
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 This empirical research is at an early stage, and much of it is borrowed from research on other 

peer-review professions. There is a need for empirical research on these questions in the context of the 

practice of law.  

 

 The empirical evidence suggests also that legal education and law firm professional development 

programs should focus on all three components of professionalism, not just the ethics of duty.  The ABA 

and Conference of Chief Justice reports on professionalism emphasize the need over a career for self-

reflection, feedback from others, and dialogue with others on moral dilemmas to foster the growth of 

personal conscience and the internalization of the ethics of duty and the ethics of aspiration. Empirical 

research is needed to explore which educational engagements are the most effective to foster all three 

components of professionalism  


